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QUESTIONS PRESENTED 


The questions presented to the Court are as follows: | 


1. Was there sufficient evidence of negligence to go © 


to the jury in a personal injury case in which the Court 


directed a verdict. 


2. Inan action against the operator of a beauty par- | 
lor wherein plaintiff alleged that as a result of the negli- | 
gence of defendant's operator, she sustained injury to 
her ears and loss of hearing in her one good ear requir- | 
ing her thereafter to depend upon a hearing-aid, was the : 
trial court justified in excluding evidence as follows: 

(a) Evidence which would tend to show what 

in the opinion of an admitted expert a reasonably 

careful operator would have done under the circum — 

stances herein. 
(b) Evidence which would tend to show whether 

a reasonably careful and prudent operator would 

have done what the defendant's operator did in the 

present circumstances. 
(c) Medical evidence which would at least 
show the physiclogy and structure of the ear. 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 


ARGUMENT : 


I, The Plaintiff Made Out A Prima Facie 
Case Of Liability And The Court There- 
fore Was In Error In Taking The Case 
From The Jury 


The Court Improperly aks Ex- 
amination Of Plaintiff's Expert Witness 
And Improperly Restricted The Plaintiff 
In The Presentation Of Her Case 


The Court Applied An Erroneous Test 
To The Evidence In Directing A Verdict 
For Failure To Prove A Prima Facie 
Case 


CONCLUSION 
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JURISDICTIONAL STATEMENT 


This is an appeal from an Order of the United States District Court 
for the District of Columbia entering judgment on a directed verdict 
against plaintiff, Ethel May White, in an action for personal injuries. 
The District Court had jurisdiction under Section 11-306 of the District 


of Columbia Code (1951). This Court has jurisdiction pursuant to Title 
28, Section 1291, United States Code. The Complaint, Answer and Judg- 
ment appear on pages 2 and 3, 3 and 4, and 58, respectively, of the Joint 
Appendix. 


2 
STATEMENT OF CASE 


On April 26, 1956, appellant, plaintiff in the Court below and here- 
inafter referred to as plaintiff, was a customer in a beauty parlor owned 
and operated by the appellee corporation, defendant in the Court below 
and hereinafter referred to as defendant. She went to such establishment 
by appointment to get a haircut, permanent wave, andatint. At the time 
the plaintiff went to the defendant's beauty shop, she had no hearing in 
her right ear as a result of childhood illnesses, but she had no difficulty 
in hearing with her left ear. (J.A. 12-13) 


Prior to receiving the services requested, the plaintiff was seated 
in 2 chair which could be tilted. A strip of tissue paper was placed 
around her neck. A'towel which covered the plaintiff's shoulders was put 
over the tissue. A plastic apron was then put around the plaintiff's cloth- 
ing covering her body from shoulders to knees. No protective cover was 
ever given to the plaintiff above her neck. 


The treatments were then administered in the following sequence. 
First, she was given a haircut. Her hair was then shampooed. Each 
shampoo given to the plaintiff was administered by tilting back the chair 
in which plaintiff was seated as far as possible so that plaintiff's head 
was brought over and above a wash basin at the rear. Then water was 
sprayed on with the faucet and soap applied. Her head was thoroughly 
massaged all over by the operator using her hands. The soap was then 
rinsed out and soap applied again. In the course of this first shampoo, 
plaintiff was given two or three soapings and two or three rinses. (J. A. 
14-15) 


The plaintiff's hair was then dried, a process which required fifteen 
or twenty minutes. This operation was performed in a drier which was 
near to the operator's chair. Thereafter, the plaintiff went back to her 
chair where her hair was combed out and blocked. Pads for the perm- 
anent wave were then put on her head and permanent wave fluid was 
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applied. Fifteen or twenty minutes later the curls were examined and 
the rollers and the paper which had been previously utilized were re- 
moved. A second shampoo was then given to the plaintiff. In this second 
shampoo, the plaintiff received one or two soapings and two or three 
rinses. Plaintiff testified that the rinse was accomplished with the aid 
of a hose or spray which was attached to the water faucet. (J. A. 15-16) 


After such second shampoo, the plaintiff's head was again dried 
under the drier. Thereafter, the tint was applied to the plaintiff's hair 
with a brush. The tint was allowed to "set" for about thirty to thirty- 
five minutes. There then followed a third shampoo in which four to six 
soapings were applied and from five to seven rinses given. Thus in the 
course of these treatments, plaintiff was given a total of three shampoos 
. including from seven to eleven soapings and nine to thirteen rinses. All 
of these shampoos were administered while the plaintiff was reclining 
backwards with her head held over the wash basin. (J. A. 16-18) 


Plaintiff testified that before she was given the first shampoo, she 
told the operator that she "had only one good ear and (she) had to protect 
that." She thereupon asked for cotton which she placed in her ears. Not- 
withstanding this warning, the operator "splashed and slopped": liquids 
over plaintiff during these shampoos and rinsings causing plaintiff's face, 
forehead and ears to become soaking wet. Her ears became full of 
water. Plaintiff testified that in the course of administering the sham- 
poos and rinsings her ears became “"gopping full of water, suds and 
fluid. . ." (J.-A. 18- 19) 


Because the amount of liquids entering the plaintiff's ears aed 
the cotton which had been placed therein, the cotton had to be replaced 
on six to nine different occasions — twice during the first shampoo, two 
to three times during the second shampoo, and on two to four occasions 
during the third shampoo. On each of the six to nine different times the 
cotton was replaced, plaintiff observed that each piece of cotton had be- 
come "dripping, soaking wet." | 
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On each occasion when the plaintiff took out the cotton, she would 
wipe out her ears with a towel, "put more cotton in them, wipe (her) face 
all around (her) chin and fill (her) ears with cotton again." Plaintiff tes- 
tified that she complained to the operator that she was "all slopped up" 
with her ears being full of water. The operator laughed and took no addi- 
tional precautions in administering the rinses and shampoos. When the 
operator bent back the plaintiff's head to rinse the hair, the operator did 
not put her hands over plaintiff's ears or fold the plaintiff's ears over. 
The operator did not change the water pressure. The plaintiff stated that 
the operator "sudsed all over my ears, all over my forehead, and mopped 
it with a towel if it run down too far in my face." (J.A. 18-20-22) 


At this point in plaintiff's testimony, the Court on its own motion 
decreed that plaintiff would be permitted to introduce testimony only on 
the issue of liability. The Court stated that it would not receive any 
other evidence from the plaintiff until the Court determined that the plain- 
tiff had made out a prima facie case of negligence sufficient for the jury. 
Plaintiff's counsel was thereupon denied permission to permit plaintiff to 
give complete testimony at one time at the outset of her case. 1 (LA. 20- 
23) 


Mrs. Helen Flynn, the Director of a local beauty college, testified 
as an expert in the field of cosmetology, with her qualifications being 
conceded by the defendant. The witness stated that she was familiar with 
the care that an ordinary, skillful and able beauty parlor operator should 


exercise in giving a haircut, permanent wave, rinse and shampoo in this 
community. The witness was asked a hypothetical question which incor- 
porated the testimony previously given by the plaintiff on her direct exam- 
ination. Such witness stated that assuming the testimony as given, in 


- Plaintiff had previously been called as a witness by defendant when the 
Court determined to try first the defense of release pleaded by defendant in its 
Answer. Thereafter, the Court ruled that the release did not pertain to defen- 
dant's claim for negligence in the matter before the Court. (J.A. 11, R. 24-47) 
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her opinion, the defendant's beauty parlor operator had not exercised 


that degree of care usually exercised by operators of ordinary skill, 
ability and prudence who are engaged in the business of NESE shampoos 
in the community. (J.A. 33-35) 


On cross examination the witness testified that the treatment would 
have been in accordance with usual practice had it included the following: 


a. That the customer made no mention of any difficulty with 
her ears. 

b. That the customer at no time asked for cotton to put in her 
ears. In fact, nothing was said about the ears. 

c. That the spray or apparatus which applied water to the hair 
was kept close to the head during the rinsings and sudsings. 

d. That the ears were folded back and the operator's hand put 
over the ear at the time the spray was in the vicinity of the ears. 

e. That the customer made no complaint of any kind. (J. A. 
35-36) 


Dr. William M. Trible, a physician who had examined plaintitt at 
defendant's request was then called by defendant (J.A. 36, R. 101). 
Dr. Trible stated that he had examined plaintiff on ‘March 26, 1958, and 
found that she was deaf in the right ear with an almost complete loss of 
hearing. He said that the plaintiff also had substantial loss of hearing in 
her left ear. Dr. Trible observed that four-fifths of the ear drum in 
such left ear was missing. He found that the left ear canal was filled 
with pus, granulations, and other purulent debris. Since her hearing 
loss in her left ear was approximately at the sixty decibel level, Dr. Trible 
said that the plaintiff could not get along without a hearing aid. The 
Doctor further testified that the plaintiff's loss of hearing in her left 
ear was permanent and that she would in the future require medical 
treatment to the left ear. He also acknowledged that in his written report 
to the defendant, he had written: "If her (plaintiff's) story of the time 
sequence of events is true, then I feel we must conclude the shampoo did 
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indeed activate a quiescent chronic purulent otitis media with pre-existing 
perforated eardrums." (J.A. 36-45) 

Plaintiff's trial counsel asked the Court's permission not to try 
plaintiff's case piece-meal as he had been directed, and sought to intro- 
duce his entire case in chief in order to make a complete presentation. 
He stated that plaintiff's medical testimony was vital to show liability as 
part of it would relate to proximate cause. The Court denied the request 
as follows: 


"THE COURT: Well, Mr. Bindeman, the question 
is not one of proximate cause. 


"T think you have proof of proximate cause here, 
prima facie proof I mean, namely, some liquid that 
she got into her ear caused the impairment of hearing. 
I think you got a prima facie case. 


"The question is whether there is any negligence 
on the part of the defendant. 


"Now, this is the practice that I follow. You can 
note an objection, but Iam not going to let you waste 
time arguing about it." (J.A. 46-47) 


Plaintiff also submitted testimony from Charles C. Wallace, a hair- 
dresser and owner of a beauty salon in Bethesda, Maryland. This wit- 
ness's qualifications as an expert were also conceded by the defendant. 
The witness testified that he was familiar with the care, ordinary skill 
and ability a beauty parlor operator should exercise in giving haircuts, 
permanent waves, rinses, and shampoos in the District of Columbia. 
This witness was also asked a hypothetical question which incorporated 
the testimony previously given by the plaintiff on her direct examination. 
Such witness stated that assuming the testimony as given, in his opinion 
the defendant's beauty parlor operator had not exercised that degree of 
skill and care usually exercised by persons of ordinary skill, ability and 
prudence who are engaged in giving shampoos, permanent waves, tints 
and hair cutting in the community. Several other questions asking this 
witness to state what an operator of ordinary skill, ability and prudence 
engaged in the business of giving shampoos, tints and permanent waves 
in the community would have done under the circumstances were ex- 
cluded by the Trial Court. (J.A. 48-54) 
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On cross examination the witness testified that the treatment would 
have been in accordance with the usual customary practices of the trade 
had the facts been as follows: 


a. That the customer did not ask nor suggest that cotton be 
used or placed in her ears. ! 


b. That during the rinsing of the hair, the hose was kept 
close to the "patient's" head. 


c. That no water was splashed or slopped on her face or 


clothes. 

d. That no water was gotten in her ears. 

e. That during the shampoo and rinse the customer made no 
complaints of water in her ears or on her face. 

f. That no request was made for cotton for the ears. 

g. That nothing was said about any difficulty with the ears. 

h. That the customer at no time indicated that any water 
had gotten in her ears. (J.A. 51-53) 


On further examination, the witness was asked whether it was 
necessary that the operator cup the customer's ear or have the operator 
put her hand over the customer's ear. The witness testified thet "to give 
a good shampoo, that is necessary. " (J. A. 53) 


The witness also said that if an operator did not cup the customer's 
ear, or if the operator did not put her hand over the customer's ear while 
giving a shampoo the operator would not be observing good practice. 

(J. A. 54) 


Upon the conclusion of this testimony, counsel for defendant moved 
for a directed verdict alleging that plaintiff had failed to make out a prima 
facie case of negligence. After argument by counsel, the Court granted 
the Motion and made the following statement: 

"The Court is of the opinion that there has 


been no proof of any negligence on the part of the 
operator of this beauty parlor. 
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"And in this connection, among other things, 
the Court might advert to the fact that in his open- 
ing statement, counsel for the plaintiff indicated 
that proof would be given of the fact that in addi- 
tion to water and soap getting into plaintiff's ears, 
some of the tint, some of the chemical that was 
used in administering the tint, also got into her 
ear, and it was this chemical that caused an injury 
to the ear. 


"There has not been a scintilla of proof ad- 
duced that any chemical entered the plaintiff's 
ear. 


"There has been testimony that soap and 
water entered the plaintiff's ear, but I think it 
is a matter of common knowledge that when a 
person washes his face or his head, that, natur- 
ally, the face and head gets wet and some water 
may enter the ears. 


"However, there is not sufficient proof here 
that the operator departed from accepted standards. 
In fact, there is not sufficient proof as to what the 
standards were and, certainly, there is no proof that 
the operator did not comply with them. 


"Nor is there any proof that water entered 
plaintiff's ears because of any failure of the oper- 
ator to comply with standards. 


"Under the circumstances, the Court has no 
alternative but to direct a verdict for the defen- 
dant."* (J. A. 54-58) 


From such directed verdict and the judgment entered thereon, 
plaintiff prosecutes this appeal. (J.A. 58-59) 


STATEMENT OF POINTS 


1. Plaintiff proved a prima facie case of negligence on the part of 
defendant's employee-operator. 


2. If there was not sufficient proof of the applicable standards, 


then the Court itself rejected such evidence by excluding testimony of the 
qualified expert. 
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3. The Trial Court applied an erroneous test to the evidence in 
ruling that plaintiff failed to establish negligence. 


SUMMARY OF ARGUMENT 


I, 

In rendering services to plaintiff, defendant's operator was re- 
quired to exercise that degree of care usually exercised by persons of 
ordinary skill, ability and prudence engaged in the business of giving 
permanent wave treatments, hair tints, shampoos and hair cuts in this 
community. In ruling upon the defendant's motion for a directed verdict 
following completion of plaintiff's case, insofar as the same was permit- 
ted to be presented by the Court, the evidence and all inferences reason- 
ably deduced therefrom must be construed most favorably to the plaintiff. 


Considered in the light of the above rules, plaintiff respectfully 
submits that it would be difficult to envision a more emphatic case of 
clear violation of the plaintiff's rights. Water, suds and other liquids 
were splashed over the plaintiff's ears, face and forehead; cotton which 
she requested so that she could protect her only good ear became so 
soaked that it had to be replaced on from six to nine different occasions; 
complaints to the operator that the treatments were being given recklessly 
and that an undue amount of liquids was being splashed into plaintiff's 
ears and that same were being filled with water went unheeded in that 
thereafter the operator did not change her methods of giving the sham- 
poos and rinsings, did not cover the plaintiff's ears or fold them over, 
took no additional precautions to protect plaintiff's ears, did not reduce 
the water pressure and did nothing to prevent an excessive amount of 
liquids from entering the plaintiff's ears. In addition, two expert wit- 
nesses testified that based upon the testimony of the plaintiff, defendant's 
operator did not exercise the requisite degree of skill and care usually 
exercised by beauty parlor operators of ordinary skill, ability and pru- 


dence who are engaged in the business of giving such treatments in this 


community. 
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In its ruling, the Court indicated that the plaintiff had not shown 
by sufficient proof what the standard of care was for beauty parlor 
operators in the administration of shampoos and that plaintiff had not 
shown any departure from such standard. Yet, plaintiff offered two ex- 
pert witnesses, whose qualifications were conceded, who in response to 
a hypothetical question based on plaintiff's testimony stated that defen- 
dant's operator did not exercise that degree of skill and care usually 
exercised by such operators in the community. One expert stated that 
to give a good shampoo it would have been necessary for the operator 
to cup plaintiff's ear and to put her hand over the ear, both of which 
plaintiff testified'were not done. He also testified that the failure to 
take such protective measures indicated that the operator was not ob- 
serving good practice. 


This would seem to be sufficient proof of a departure from stand- 


ards. However, if this were insufficient, it was the Court's own rulings 
which prohibited plaintiff from adducing from the same expert witness 
further information as to what the standards were. Numerous questions 
asked of him by plaintiff's counsel to establish the basis of his opinion 
given in answer to the hypothetical question were excluded by the Court. 


But expert testimony is not even required in a matter such as this 
which is in the nature of a malpractice action. This Court has held that 
in many such cases "the facts alone prove the negligence and * * * itis 
unnecessary to have the opinion of persons skilled in the particular 
science to show unskillful and negligent treatment". Goodwin v. Hertz- 
berg, 91 U.S. App. D.C. 385, 201 F. 2d 204 (1952). 


Plaintiff was prejudiced by being limited to proof of liability only. 
This deprived plaintiff of the testimony of her doctor who would have 
demonstrated by appropriate illustrations the physiology of the ear and 
the path which foreign substances must travel to reach the inner ear to- 
gether with the force necessary to propel liquids into the ear canal. 
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I. 


The Court mistakenly recalled that plaintiff's attorney had indi- 
cated in his opening statement that plaintiff would show that chemicals 
and tints had been introduced into her ear as a result of the negligence 
of defendant's beauty operator. No such statement was in fact made by 
counsel who did say that water, suds and other liquids were caused to 
enter the plaintiff's ear. The fact that counsel's opening address and 
plaintiff's testimony - which must be accepted as true on a motion for 
a directed verdict - indicated that water, suds and liquids got into the 
ear does not make defendant's operator any less negligent. Neither 
chemicals nor water should have been permitted to enter plaintiff's ear 
in the course of shampoos properly administered. i 


The Court also expressed his belief that water ordinarily gets 
into a person's ear when washing, shaving, and taking a shower or tub 
bath. But this overlooks the issue in the case which was not whether 
one should expect to get water in one's ear during the course of a 
shampoo but rather whether an undue amount of liquids had been forced 
into the ear canal by the negligence of the defendant's operator so as to 
activate a quiescent chronic purulent otitis media. 


A person does not ordinarily shave, wash or take a shower or tub 
bath in the position in which the shampoos were administered herein 
and for this reason the Court's comparison is inappropriate. Nor 
would a person who puts cotton in her ears in the course of such bathing, 
shaving or washing expect to get water in her ear canal. Certainly such 
a person would not expect such substantial quantities of liquid to enter 
into the ear canal after having changed the cotton in her ear between 
six and nine times after it had become soaking wet on each occasion. 
Such tests were improper and would seem to reflect the attitude of the 
Court towards plaintiff's case which attitude can readily be ascertained 
from the Court's comments during bench conferences and the argument 
on the motion for a directed verdict. | 
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ARGUMENT 
I. 


THE PLAINTIFF MADE OUT A PRIMA FACIE CASE 
OF LIABILITY AND THE COURT WAS THEREFORE 
IN ERROR IN TAKING THE CASE FROM THE JURY. 

The standard of care which the defendant should have exercised 
herein is quite clear. The defendant owed the plaintiff the duty of 
“ordinary care”. And "ordinary care" has been defined as being that 
degree of care usually exercised by persons of ordinary skill, ability 
and prudence engaged in the business of giving permanent wave treat- 


ments, hair tints, shampoos and haircuts in the community. Hogan v. 
Hornbeck, 282 Ky. 574, 138 S.W. 2d 1032 (1940); Barnett v. Roberts, 
243 Mass. 233, 137 N.E. 353 (1922); Gavin v. Kluge, 275 Mass. 372, 176 
N.E. 193 (1931); Smith v. Artiste Permanent Wave Shoppe, 293 Mich. 
441, 292 N.W. 361 (1940). 


The question thus presented is whether the plaintiff produced evi- 
dence showing that the defendant violated that duty. 


The propriety of the Court's ruling must, of course, be considered 
in the light of the rule that the evidence and all inferences reasonably 
deduced therefrom must be construed most favorably to the plaintiff. 
Goodwin v. Hertzberg, 91 U.S. App. D.C. 385, 201 F. 2d 204 (1952); 
Willoughby v. Safeway Stores, 91 U.S. App. D.C. 168, 198 F. 2d 604 
(1952). 


Considered in the light of the above rules, the following testimony 
must be considered as true: 


1. On the date in question, the plaintiff visited the defendant's 
beauty parlor for the purpose of obtaining a hair cut, permanent wave 
and hair tint. 


2. The plaintiff was seated in a chair which permitted her to be 
leaned over backward over a sink. She was prepared for her treatments 
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by having a strip of tissue paper placed around her neck and a towel 


covering the plaintiff's shoulders put over the tissue. No protective 
cover was given to the plaintiff above her neckline. 


3. She was given the treatments in the following sequence, first, 
the haircut; then her hair was shampooed; then the permanent wave; 
then the hair was again shampooed; then the tint was applied; and 
finally the hair was shampooed again. 


4. Prior to any of the shampoos being given, the operator was 
warned by the plaintiff that she had difficulty with her ear and had to 
protect it. The plaintiff thereupon asked for cotton which she placed 
in her ear. ; 


5. In the course of the three shampoos, the plaintiff was given 
seven to eleven soapings and nine to thirteen rinsings. All of the soap- 
ings and rinsings were given in such a splashing and careless manner 
that the plaintiff's ears, face and forehead became soaking wet. 


6. As a result of the splashing and slopping manner in which the 
shampoos were given, an undue amount of water and liquids were forced 
into the plaintiff's ears. So much water and liquids went into 'the plain- 
tiff's ears that the cotton therein became soaked and had to be replaced 
on six to nine different occasions during the course of these shampoos. 
When the plaintiff removed the cotton from her ears on each of the six 
to nine different occasions, it was noted to be dripping and soaking wet. 


7. The plaintiff complained to the operator that the treatments 
were being given recklessly in that an undue amount of liquids was being 
splashed into her ears and same were being filled with water. But not- 
withstanding these complaints, the operator did not change her methods 
of giving the shampoos and rinsings. She did not cover the plaintiff's 
ears or fold them over; she took no additional precautions to protect the 
plaintiff's ears; she did not reduce the pressure of the water; and she 
did nothing to prevent an excessive amount of liquids from further enter- 
ing the plaintiff's ears. 
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8. This treatment activated a quiescent chronic purulent otitis 
media with pre-existing perforated eardrums which resulted in plain- 
tiff's sustaining permanent substantial loss of hearing in her left ear so 
that she could not get along without a hearing-aid. 


9. The operator who administered such treatments to the plain- 
tiff did not exercise that degree of skili and care usually exercised by 
beauty parlor operators of ordinary skill, ability and prudence who are 
engaged in the business of giving such treatments in this community. 


Plaintiff respectfully submits that it would be difficult to envision 
a more emphatic case of negligence. Here the plaintiff not only com- 
plained to the operator that her carelessness was forcing liquids, suds 
and water into the plaintiff's ears in large amounts, but such customer 
submitted physical proof thereof to the operator by calling for replace- 
ments of cotton on six to nine different occasions and on each occasion 
noting that the cotton was "dripping, soaking wet". Certainly, the plain- 
tiff was entitled to the inference that the operator also noted the effect 
of her splashing procedures. Yet the operator did nothing to protect the 
plaintiff. The operator took no additional precautions. She did not 
change any of her methods. She kept up the same methods which previ- 
ously caused difficulties and continued the splashing and slopping oper- 
ations forcing additional liquids into the plaintiff's ears. 


Moreover, the plaintiff had warned the operator that this was not 
the usual case with which the operator might be confronted. The 
operator had been cautioned by the plaintiff that she had "only one good 
ear and had to protect it". This imposed even a greater burden on the 


defendant. Arnold v. May Department Stores Co., 337 Mo. 727, 85 
S.W. 2d 748 (1935). 


There are many instances of negligence contained in the plaintiff's 
own testimony. 
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1. Obviously, an undue amount of water and liquids were forced 


into the plaintiff's ears. This is demonstrated by plaintiff's testimony 
that the shampoos were administered in such a splashing and careless 
manner that her ears, face and foreheal became soaking wet. ‘The 
recklessness of the treatments are further substantiated by the testi- 
mony that so much water and liquids were forced into the ears that the 
cotton contained therein had to be replaced on six to nine different 
occasions. Since the cotton had to be replaced so frequently and since 
on each occasion it was noted to be soaking wet, it is proper to infer 
that the water was being splashed in undue quantities. 


2. Moreover, the plaintiff even called the attention of the operator 
to the undue amounts of liquids which were being forced into her ears. 
She had to wipe her face with a towel and complained to the operator 
that she was getting her ears filled with water. Yet the operator spe- 
cifically rejected these comments, laughed about the plaintiff's comments 
and did nothing whatever to alter her procedures. 


3. The operator was not only negligent by misfeasance, she was 
also guilty of negligence by nonfeasance. The operator did not protect 
the plaintiff's ears at any time. She did not fold them over or cover 
them with her hands. And such precautions were stated by the experts 
to be necessary in giving a good shampoo. 


4, The failure to take other precautions, including the failure to 
change the water pressure after complaints, is additional proof of 
negligence. 


When the above is considered in the light of the warnings by the 
plaintiff, both prior to the shampoos and later during their course, it 
becomes even more significant. 


The following testimony is illustrative: 
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. How many times did you have to replace the cotton 
after or during the third shampoo ? 


. Two or three or four times, because it kept getting 
so sopping wet I had to snatch my head out the bowl 
and fill my ears with cotton. 


. When you replaced, or when the cotton was replaced, 
did you, yourself, take the cotton out of your ear? 


. Yes, Sir, I did. 

. Did you observe that which you were taking out of 
the ear? 

. Icertainly did. 


. In what condition was the cotton when you took it 
out of your ear? 


. It was dripping, soaking wet. 
. What did you do when you would take the cotton out ? 


. L would take the cotton out of my ears; I would take 
the corner of the towel, which was around my neck, 
and wipe my ears out; put more cotton in them; 
wipe my face, all around my chin; and fill my ears 
with cotton again. 


. Now, while the operator was slopping this water, as 
I think you expressed it, did you complain to her ? 


. I certainly did. 
And tell us what it was you said to her? 


. Isaid: 'Gee, you operate reckless. Iam getting 
all slopped up; my ear is all full of water.' She 
laughed. She said: 'I know how to give a shampoo.' 


** * *e * * 
. What was it she said to you when you complained? 


. Well, I made a complaint that she was slopping me 
up; my ears are being slopped full of water; and 
she laughed and said: "Well, I don't - I don't see 
how water gets in your ears; I have had twenty 
years of experience.' (J.A. 19-20) 


. Now as the shampoos and rinses continued, and 
you found that you had to change the cotton, did she 
change her method of giving you the shampoo ? 


. I didn't see any difference. 
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After you complained about the excess water and 
the suds, did the operator take any additional 
precautions ? 


. No, Sir, she did not. 


. When she bent your head back to rinse the hair on | 
your head, will you state whether or not she ever | 
put her hands on your ears? 


. No, Sir, she put no hand over my ears at all. 


When she was giving you the shampoos, will you 
state whether or not she folded your ear over ? 


. No, Sir, she did not. She sudsed all over my ears, 
all over my forehead, and mopped it with a towel, 
if it run down too far in my face." (J.A. 20) 

x** KKK * 

. Mrs. White, I think that when we suspended, we 
were talking about the pressure of the water during 
the course of these treatments. 
My question to you was, after you complained to 
the operator, did you notice any change in the 
amount of pressure ? 


"A, No, Sir, I didn't." (J.A. 22) 


Thus, there was substantial evidence adduced by the plaintiff her- 
self from which the Jury properly might have found that the defendant's 
operator was negligent. | 


But the plaintiff produced more than just her own testimony. For 
two admittedly qualified experts testified that the operator had not 
exercised that degree of care usually exercised by operators of ordinary 
skill, ability and prudence who are engaged in the business of giving 
shampoos in the community. One expert testified that in order to give 
a good shampoo an operator should cup the customer's ear, or put her 
hand over the customer's ear. | 


The defendant itself has pointed up the significance of the expert 
testimony. On cross examination the experts were asked if this treat- 
ment would have been in accord with good practice in the District of 
Columbia if it included the following: : 
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1. That the customer made no mention of any difficulty with her 
ears. 


2. That the spray or apparatus which applied water to the hair 
was kept close to the head during the sudsings and rinsings. 


3. That the ears were folded back and the operator's hand put 
over the ear at the time the spray was in the vicinity of the ears. 


4. That no water was splashed or slopped on her face and no 


water was gotten in her ears. 


5. That during the shampoo and rinses, the customer made no 


complaints of water in her ears or on her face. 


The experts replied in the affirmative. But the short answer here 
is that the defendant's hypothesis was directly in conflict with the testi- 
mony which must be taken as true at this posture of the case. Each of 
the defendant's suggestions were directly contrary to the evidence by 
which we are bound. Therefore, if what was proper was directly 
opposed to the evidence, it follows that what was adduced in evidence 
by the plaintiff amounted to negligence on the part of the defendant. 


Marsteller v. S. Kann Sons & Co., 59 App. D.C. 28, 32 F. 2d 419 
(1929) is particularly in point. In such case, the lower court directed 
a verdict against a patron of a beauty parlor who had sustained injury 
in the course of certain treatments, stating that there had been no proof 
of negligence on behalf of the defendant. This court reversed, stating 
that the plaintiff had made out a prima facie case. 
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THE COURT IMPROPERLY RESTRICTED EXAMINATION 
OF PLAINTIFF'S EXPERT WITNESS AND IMPROPERLY 
RESTRICTED THE PLAINTIFF IN THE PRESENTATION 

OF HER CASE. 


In its ruling granting the motion for a directed verdict, the Court 
made the following statement: 
" * * * there is not sufficient proof here that — 
the operator departed from accepted standards. 
In fact, there is not sufficient proof as to what the 


standards were. And, certainly, there is no proof 
that the operator did not comply with them. 


"Nor is there any proof that water entered 
the plaintiff's ears because of any failure of the 
operator to comply with standards." (J.A. 57-58) 

This was a most inconsistent statement on the part of the Trial 
Court. First, the plaintiff did produce two expert witnesses whose 
qualifications were conceded, and who testified that the operator's actions 
were not in accordance with the requisite skill and care which is usually 
exercised by such operators in the community. For example, the expert 
witness, Wallace, stated (J.A. 53) that in order to give a good shampoo, 
it is necessary for the operator to cup the customer's ear and have her 
put her hand over the ear. In reply to a further question (J.A. 54) the 
witness indicated that the failure to take these protective measures 
indicated that the operator was not observing good practice. Therefore, 
contrary to the Court's statement, there was sufficient proof that the 
operator departed from accepted standards. 


Secondly, if for some reason the Court felt this testimony was 
lacking in some respect, then it is important to note that it was not 
amplified because of the Court's own ruling. The plaintiff sought to ad- 
duce from such expert witness what the standards were. But this was 
excluded by the Trial Court. | 


The following questions to the expert witness Wallace were ex- 
cluded by the Court: 
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"Mr. Wallace, in your opinion, what should an 
operator of ordinary skill, ability and prudence, 
engaged in the business of giving shampoos, tints 
and permanent waves in this community, have 
done under the circumstances I have related to 
you?” (J.A, 50) 


"What else should the operator have done?" 
(J.A. 50) 


"Precisely what should a careful operator 
have done?" (J.A. 50) 


"In your opinion, would a reasonably careful 
and prudent operator cause so much water to be 
splashed or directed around the face and the ears 
as to warrant changing the cotton six times or 
more?" (J.A. 50-51) 


"Would a reasonably careful and prudent 
operator in the course of giving a careful shampoo, 
in the light of the facts I have given to you, cause 
so much water and suds to be splashed around the 
face as to cause the cotton which was in the ear 
and which was taken out some six times or more 
to be soaking wet?" (J.A. 51) 


The Court's action in excluding such questions seems unduly harsh 
in view of its later ruling that no standards were shown. Perhaps the 


questions were not phrased in precisely the manner which the Court 


desired to show what the custom was for beauty parlor operators, but 
they did call for such testimony inasmuch as they obviously were 
directed to the basis of the answers of the expert witnesses to the hypo- 
thetical question. This was only another way of showing what the stand- 
ards were. Cf., Newman v. Zinn, 164 F. 2d 558, 560, 561 (C.C.A. 3, 
1947), where the Court wrote as follows: 


"The law of New Jersey concerning the liability 
of a physician for injuries sustained through un- 
successful treatment does not differ from the gen- 
eral rule prevailing elsewhere. The physician is 
held to the exercise of the standards of his profes- 
sion. (citation omitted) The plaintiffs in this case 
offered testimony of an admitted expert. This type 
of testimony seems to be required by the New 
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Jersey decisions to establish the failure of the doc- 
tor to comply with professional techniques. (cita- | 
tion omitted) The plaintiffs' testimony had elicited 
the fact that the treatment pursued by Dr. Zinn 
was, in the opinion of the expert, a departure from | 
what the expert regarded as established practice. 
The plaintiffs then sought to procure further expert, 
information from their physician witness by pro- 
pounding a series of hypothetical questions. (foot- | 
note omitted) Objection was made and sustained to | 
all these questions, which pretty effectively shut 

off the plaintiffs' expert testimony at this point. 


"We think that the witness should have been 
allowed to answer these questions. They probably | 
would not be selected as models for a student 
studying the art of trial work. But they did call for 
expert testimony * * *. 

"we do not, of course, know what the answers | 
to the questions would have been. But if they had 
been favorable to the plaintiffs they certainly would 
have helped establish their case and they were en- - 
titled to the opinion of their witness if they could 
get it." 


The plaintiff respectfully submits that not only was her evidence 
sufficient but that any effort to meet the Court's objections thereto was 
barred by the Court itself. 


Further, there is precedent in malpractice cases to require sub- 
mission of the case to the jury even where the plaintiff offers no expert 
testimony. Here the plaintiff's injury although not involving a physician 
or surgeon is analogous in that it was caused by a departure by the 
beauty parlor operator from the standard of care practiced by her 
profession in the community. 


In Goodwin v. Hertzberg, 91 U.S. App. D.C. 385, 201 F. 2d 204 
(1952), the Court reiterated that on a motion for a directed verdict the 
evidence must be considered most favorably to the plaintiff and that the 
plaintiff is entitled to the full benefit of every legitimate inference 
therefrom. This Court further stated: 
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"It is immaterial that no expert testified that ap- 
pellee acted negligently. "Malpractice is hard to 
prove. The physician has all of the advantage of 
position. * * * What therefore might be slight 
evidence when there is no such advantage, as in 
ordinary negligence cases, takes on greater weight 
in malpractice suits. * * * Generally speaking, 
direct and positive testimony to specific acts of 
negligence is not required * * *.' Christie v. 
Callahan, 75 U.S. App. D.C. 133, 135, 136, 147, 
124 F. 2d 825, 827, 828, 839. In surgical cases 
especially there are'" * * * many instances 
where the facts alone prove the negligence, and 
where it is unnecessary to have the opinions of 
persons skilled in the particular science to show 
unskillful and negligent treatment." Byrom v. 
Eastern Dispensary & Casualty Hospital, 78 U.S. 
App. D.C. 42, 43, 136 F. 2d 278, 279." 


Moreover, the Court improperly restricted the plaintiff in the 
presentation of her case. It was unnecessary to require the plaintiff to 
proceed on the question of liability only. This is, at least, most unusual 
practice in the trial courts of the District of Columbia. It would seem 
to be better practice to permit the plaintiff her full day in Court. 


The Court's ruling deprived the plaintiff of an opportunity to pro- 
duce her doctor, who it was anticipated would show the physiology of 
the ear by slides and charts and thus make clear the path which foreign 
matter must travel to reach the inner ear and cause the plaintiff's in- 
jury. Such evidence would also show the manner in which such liquids 
must be propelled in order to get into the inner ear. This medical 
testimony was important on the question of negligence. 


Plaintiff's counsel attempted to demonstrate this to the Court as 
the following colloquy demonstrates, but the Court was not amenable to 
permitting any testimony other than that already outlined: 


‘MR. BINDEMAN: * * * I must make this 
statement for the record. When you indicated yester- 
day that you would prefer to hear only liability and 
then make your ruling, as you will remember, I asked 
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you to change that with respect to the plaintiff, at 
least. 


"THE COURT: You did. 


"MR. BINDEMAN: I would respectfully suggest 
that any motion for a directed verdict ought to be 
made after the entire plaintiff's case is over for 
this reason. For instance -- 


"THE COURT: There is no use your arguing 
that. 


"MR. BINDEMAN: All right. 


“THE COURT: This is a proper procedure, a — 
desirable procedure. You put all your case inon | 
liability and rest, subject to proof of damage. In 
fact, I know at least one district where they send 
the jury out twice. First, to decide liability, and 
then, if the verdict is for the plaintiff, they take 
evidence of damage and send the jury out a second 
time. 
']T don't do that. I don't do that if the plaintiff 
makes a prima facie case. 


"MR. BINDEMAN: This is not our practice, 
as I understand it. 


Your Honor, it comes into the question also 
of plaintiff's case being prejudiced. You see, Your : 
Honor, we expect to produce medical testimony to | 
show proximate cause. This, too, relates to 


liability. (underlining supplied) 


"THE COURT: Well, Mr. Bindeman, the ques- 
tion is not one of proximate cause. 


"T think you have proof of proximate cause 
here, prima facie proof, I mean, namely, some 
liquid she got into her ear caused the impairment | 
of hearing. I think you got a prima facie case. 


"The question is whether there is any negli- 
gence on the part of the defendant. 


"Now, this is a practice that Ifollow. You can 
note an objection, but Iam not going to let you 
waste your time arguing about it. 


‘MR. BINDEMAN: I didn't intend to pursue it | 
any further, Your Honor. I did want to say, very 
respectfully -- 


"THE COURT: There is no question of lack 
of respect. * * *" (J.A. 46-47) 


mH. 


THE COURT APPLIED AN ERRONEOUS TEST TO THE 
EVIDENCE IN DIRECTING A VERDICT FOR FAILURE 
TO PROVE A PRIMA FACIE CASE, 


In its ruling the Court stated: 


1 %* %& * in his opening statement, counsel for 
the plaintiff indicated that proof would be given of 
the fact that in addition to water and soap getting 
into plaintiff's ears, some of the tint, some of the 
chemical that was used in administering the tint, 
also got into her ear, and that it was this chemical 
that caused an injury to the ear. 


"There has not been a scintilla of proof ad- 
duced that any chemical entered the plaintiff's ear." 
(J.A. 57) 

Yet the record shows that plaintiff's counsel made no claim that 
any chemical had gone into the ear. He never even used the term 
"chemical". His address to the jury with respect to this point was as 
follows: 

"We will show you that these shampoos, these 


many soapings and these many rinsings were care- 
lessly and negligently administered to this plaintiff. 


™We will show you that in the course of these 
shampoos, these soapings and rinsings, an undue 
and excessive amount of water, suds, and other 
liquids were splashed all over Mrs. White's face 
and ears. 


We will show you that an undue and excessive 
amount of water, suds and other liquids were caused 
to enter Mrs. White's left ear.” (J.A. 5-6) 

But aside from his mistaken recollection, obviously it is illogical 
for the trial judge to take the position that no negligence is shown be- 
cause only soap and water entered the ear rather than chemicals. The 
defendant's own doctor testified that the shampoo alone could have been 
responsible for the plaintiff's condition. Moreover no liquid, whether 


soap and water or anything of a stronger or more dangerous nature, 
should be introduced into the ear in such quantity. 
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The Court's ruling included the following reference to the merits 


of the case generally. 


"There has been testimony that soap and water | 

entered the plaintiff's ear, but I think it is a matter 

of common knowledge that when a person washes _ 

his face or his head that naturally the face and head 

get wet, and some water may enter the ears." 

(J.A. 57) 

This was an elaboration of other similar remarks made by the 
trial judge. Shortly before making his final ruling, the Court remarked: 
"Now, you know, after all, judges don't live in | 

vacuums, don't we all get water in our ears when 

we shave, or wash, or shower, or take a tub bath. 

Ido." (J.A. 56) 

Plaintiff respectfully submits that the Trial Court overlooked the 

real issue in this case. The point involved was certainly not whether a 
person gets water or soap in his ears when shaving, washing, taking a 
bath or shower. The question for the jury was not whether one should 
expect water in the ear when getting a shampoo, but whether an undue 
amount of liquids had been forced into the ear canal by the negligent 
action of the beauty operator and whether such amount of water, suds 
and other liquids had been forced into the ear canal admittedly to 
activate a quiescent chronic purulent otitis media. | 


Certainly when one "shaves, washes, showers or takes a tub bath" 
one does not get such an amount of water in one's ears as to make it 
necessary to change wads of cotton in the ear between six to nine times 
and to find such cotton sopping wet each time when it was taken out of 
the ears. | 


Particularly is this so when we remember that the expert witness 
testified that what the operator did in this case was not in accordance 
with good practice in the District of Columbia. 
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Further, it is important to remember the position of the plaintiff 
during the application of the shampoos. She was not standing or sitting 
as one would do in the course of shaving, showering or taking a tub bath, 
but she was reclining with her position entirely different with respect 
to the flow of the water. Thus the plaintiff testified: 

"Well, I was leaning back, the chair was let 
back, leaned over a basin, as far back as I could 
be leaned back * * * The chair went all the way 
back, my head over the basin as far as I could 
get it;'and then the water was sprayed on with the 
faucet; and then the soap was applied; and then it 
was thoroughly massaged, massaged with her 
hands all over thoroughly; and then it was rinsed 
out and the soap applied again." (J.A. 14-15) 

Plaintiff respectfully submits that the Honorable Trial Court was 
disregarding the evidence and alluding to an entirely different hypothesis 


when it referred to water getting into ears in normal daily experiences. 


The Bench conferences almost at the beginning of the trial reveal 
the attitude of the Trial Court toward plaintiff's case: 


“THE COURT: Will counsel come to the bench? 


(Whereupon counsel approached the bench and the 
following proceedings were held:) 


"THE COURT: Mr.. Bindeman, what is the 
matter with her hearing? 


"MR. BINDEMAN: She is wearing a hearing- 
aid, Your Honor. 


"THE COURT: Is she wearing a hearing-aid 
now ? 


"MR. BINDEMAN: Yes, Sir. 


"THE COURT: With the hearing aid, her hear- 
ing is perfect. I asked her questions. I had no 
microphone in front of me; and, frankly, I purposely 
pitched my voice rather low. 


"MR. WELCH: I noticed it. 
"THE COURT: Did you gentlemen notice that? 
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"MR. WELCH: Yes, Sir. 


"MR. BINDEMAN: Would Your Honor try when | 
she takes her hearing-aid off? 


"THE COURT: I certainly won't, because then | 
she will be put on notice. 


"MIR, WELCH: That is right. 


“THE COURT: Of course, I am not going to 
say anything to the jury about it. 


‘MR. BINDEMAN: Except, Your Honor, they 
may be hearing this. 


"THE COURT: No. As a matter of fact, I 
would be within my rights if I did say it to the jury, 
because the right to comment on the evidence does © 
exist in the Federal Courts, if I qualify it by saying | 
they have to make up their own minds and are not 
bound by my view of the evidence. 


‘you see, when we had our preliminary discus- 
sion you indicated that the hearing-aid did not ade- ! 
quately serve the purpose. Well, evidently it does. | 
This is one of those hearing-aids that look like eye 
glasses; is that it? 

‘MR. BINDEMAN: No, Sir, she is wearing it 
over her head, in her hair and had a receptacle. 


"THE COURT: It is not observable. Maybe 
I am not an observant person. I thought she was 
wearing glasses. 


‘MR. BINDEMAN: Your Honor had the wrong 
side toward you, it is the left ear, not the right ear. 


"THE COURT: All right." (J.A. 10-11) 


At the argument on the motion for a directed verdict, the follow- 


ing occurred: 


“THE COURT: If she objected to the fact that 
there was too much water that had gotten into her : 
ear, on her face and her ears, I should have thought 
that she would get up from the chair the first time: 
that she had to change the cotton. 


"MR. BINDEMAN: This may be very true and 
may be good argument on final argument, butI 
don't think it goes to the motion at this time, because 
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as we all know, the motion at this time concedes 
that all she said was true. 


“THE COURT: Yes, Iam assuming the facts 
she testified to are true; and if so much water got 
in her ears that the cotton had to be changed six 
times and she objected to it getting in her ears, 
that she would have gotten up from the chair when 
she found it necessary to change the cotton.” 
(J.A. 55) 


In effect the Court was weighing the evidence. Of course this is 
a function of the jury. 


"Issues that depend on the credibility of wit- 
nesses, and the effect or weight of evidence, are 
to be decided by the jury."’ Gunning v. Cooley, 
281 U. S. 90, 94, 50 S. Ct. 231, 233, 74 L. Ed. 720, 
724, (1930); Walford v. McNeill, 69 App. D.C. 247, 
248, 100 F. 2d 112 (1938). 


CONCLUSION 


The marshalling of the evidence in a proceeding such as is here 
involved, like a malpractice case, is not a simple matter. The record 
at pages 148-152 gives ample evidence of this. Nevertheless, plaintiff 
has, despite such difficulties and the added limitations imposed by the 
Court, made out a prima facie case of liability. That proximate cause 
has been shown was admitted by the Court. But the evidence of negli- 
gence was also sufficient to warrant submission of the case to the jury. 
Plaintiff is entitled to the inference that if excess suds and liquids were 
carelessly splashed onto plaintiff's face and particularly her forehead 
and ears in such amount that she was required to change the cotton in 
her ears when they became sopping, soaking wet, no less than six times, 
an undue amount of liquids was forced into her ear. And thus the de- 
fendant's operator was negligent. Similarly, the failure to take any 
additional precautions, change the water pressure, cover plaintiff's 
ears, or fold them over, upon receiving complaints from plaintiff, lead 
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to further inferences of negligence. In addition the Trial Court's mis- 
taken recollection of the evidence and his restriction of the evidence, 
both with respect to the presentation of plaintiff's entire case and in 
regard to the basis upon which the expert witnesses founded their opin- 
ions, prevented plaintiff from introducing into the record further evi- 


dence of defendant's operator's negligence. 


Plaintiff respectfully submits that in view of the prima facie proof 


of negligence, the Lower Court erred in granting the motion for a 
directed verdict and that, therefore, the judgment should be reversed 
and a new trial granted. 


Respectfully submitted, 


J. E, BINDEMAN 
DEXTER M. KOHN 
LEONARD W. BURKA 


436 Wyatt Building 
Washington 5, D. C. 


Attorneys for Appellant. 
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Oct. 29 Notice of Pltff. to take deposition of Mae Brown 
Nov. 14 Deposition of Mae Brown, Nov. 6, 1958 


1959 
Jan. Jury & two alternates sworn, respited til Jan. 22 --Holtzoff, J. 
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til Jan. 23, 1959 - Holtzoff, J. 


Jan. Trial resumed, same jury & alternates; alternate 
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Holtzoff, J. 
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March 11 Transcript of Proceedings, Vol. I, Jan. 21 & 22, 1959, 
Vol. 1, Jan. 23 , 1959. 


[Filed February 13, 1957] 


COMPLAINT 
(Negligent Hair Dressing) 
1. Jurisdiction of this cause is founded on Section 11-301, D.C. 
Code (1951). 


2. On or about the 28th day of April, 1956 plaintiff Ethel May 
‘White was a patron in a certain beauty salon owned and operated by de- 
fendant Louis Creative Hair Dressers, Inc., a corporation, for the 
purpose of receiving a hair cut, permanent wave and a hair tint, neces- 
sitating various shampoos. At the time and place aforesaid, defendant, 
by and through its agent, servant or employee, negligently and careless- 
ly administered said permanent wave, shampoos and tint and caused 
hair tint preparations, other dangerous and deleterious substances as 
well as water to enter plaintiff's left ear. 

3. Asa result of the negligence and carelessness aforesaid, the 
plaintiff sustained an intense inflammatory reaction resulting in a 
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marked infection in the left ear with resultant granulation tissue forma- 
tion. She sustained permanent injury to her left ear and permanent 
damage to her hearing; she has suffered and will continue to suffer great 
physical pain, nervous shock and mental anguish. 

As a result of the injuries aforesaid, plaintiff has incurred great 
expense for medical care and attention, and associated items; in the 
future she will be required to expend additional sums for such services; 
and for a period of time she was umable to pursue her usual gainful oc- 
cupation. 

WHEREFORE the premises considered plaintiff demands judgment 
against defendant in the sum of $75,000.00 and costs. | 

/s/ J. E. Bindeman | 
/s/ D. M. Kohn | 


436 Wyatt Building | 
Attorneys for Plaintiff 


JURY DEMAND 
Plaintiff demands trial by jury of all the issues herein. 


/s/ Dexter M. Kohn 


[ Filed March 5, 1957] 
ANSWER TO COMPLAINT 


Comes now the defendant, Louis Creative Hair Dressers, Inc., a 
corporation, and for answer to the complaint herein states as' follows: 
FIRST DEFENSE: | 

The plaintiff is not entitled to recover against the defendant in the 
matters set forth in the complaint for the reason that she has failed to 
state a cause of action herein against the defendant upon which recovery 
can be had against the defendant. : 

SECOND DEFENSE: 

The defendant admits the allegations of Paragraph One (1); admits 

that on, to-wit, April 28, 1956, plaintiff Ethel May White was a patron 
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in its beauty salon; denies each and every other allegation in Paragraphs 
Two (2), Three (3) and Four (4) of the complaint. 
THIRD DEFENSE: 

For further defense to the complaint and each paragraph thereof, 
the defendant avers that at the time and place referred to, the services 
rendered by it, through its agents, servants or employees, were without 
fault, neglect or failure of any kind and in accord with good and approved 
hairdressing practice as carried out by hairdressers and cosmeticians 
in the District of Columbia; defendant further avers that the products 
used and the manner of application were without fault, neglect or failure 
and in no way a cause of the alleged injuries set forth in the complaint; 
defendant further avers that at the time the work was completed, plain- 
tiff was completely and thoroughly satisfied therewith and made no com- 
plaints of any kind either during or after said services had been rendered 
her. 

FOURTH DEFENSE: 

For further defense to the complaint and each paragraph thereof, 
defendant states that at the time and place referred to in the complaint, 
plaintiff requested that she be given a tint and a permanent and she was 
advised against it, being informed that it was not the policy of the defen- 
dant's salon to administer these two services at one sitting, and it was 
recommended that she not undergo the same. Despite explanation and 
recommendations against it, she insisted that she be accorded both serv- 
ices and signed a release exonerating the defendant from any respon- 
sibility-either for the condition of her hair following the treatment or 
satisfaction with the services rendered; wherefore, defendant avers that 


plaintiff has exonerated defendant from any claims for dissatisfaction 


with the service rendered and prays that this suit should be dismissed 


with costs and attorney's fees. 
WELCH, DAILY & WELCH 


By /s/ J. Harry Welch 
Attorneys for defendant 
[ Certificate of Service] 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D. C. 
January 21, 1959 


The above-entitled cause came on for hearing before the HONOR- 
ABLE ALEXANDER HOLTZOFF, United States District Judge, at 
11:30 a.m. 


* * * *| 


OPENING STATEMENT BY COUNSEL FOR PLAINTIFF 
* * * * 

MR. BINDEMAN: * * * On that date [ April 26, 1956], Mrs. White 
went to the Louis Beauty Shop on Eye Street, to get a hair cut, a perma- 
nent wave, anda tint. She had made this appointment on the previous 

day; and she got to the beauty parlour on the appointed day at the 
appointed hour, sometime around noon. 


Now, we will show you that Mrs. White was referred to an operator 


who had never waited on her before, and who gave her these services -- 
the haircut, the permanent and the tint. 

We will show you that in the course of getting these three services, 
the operator gave Mrs. White's hair three separate shampoos. We will 
also show you that these shampoos were given one after each treatment, 
one after the haircut, one after the permanent wave, and then a final 
shampoo after the tint. 

We will show you that in giving Mrs. White these aires shampoos, 
the hair was washed and rinsed many times. In all, approximately eight 
or nine soapings were given, and her hair was rinsed as many as twelve 
to fourteen times. 

We will show you that these shampoos, these many soapings and 
these many rinsings were carelessly and negligently administered to 
this Plaintiff. | 

We will show you that in the course of these shampoos, these 
soapings and rinsings, an undue and excessive amount of water, suds, 
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and other liquids were splashed all over Mrs. White's face and ears. 

We will show you that an undue and excessive amount of water, 

suds and other liquids were caused to enter Mrs. White's left ear. 
We will show you that the operator who administered these services to 
Mrs. White did not exercise that degree of learning and skill possessed 
by the ordinary skilled and careful operator in this community. 

We will show you that by virtue of the negligent conduct of this 
operator, the condition in Mrs. White's left ear was aggravated; and as 
a direct result of this negligence, we will show you, Mrs. White's left 
ear area became inflamed and infected. 

We will show you that Mrs. White sustained severe damages as a 
direct result of this negligent conduct. 

* * * * 
15 THE COURT: * * * I gather from the pre-trial statements, that 
the Defendant has an affirmative defense of a release. 

MR. WELCH: Yes, sir. 

THE COURT: You stand on that ? 

MR. WELCH: Yes, sir. 

THE COURT: Well, I think that should be disposed of first, be- 
cause if the release is binding, there is no need to try the other issues. 

16 So I will try the issue arising out of the release first. 
* * * * 
18 OPENING STATEMENT BY COUNSEL FOR DEFENDANT 

MR. WELCH: May it please the Court, members of the Jury: 

On behalf of the Defendant Louis Creative Hair Dressers, we expect to 

show you in this case that in the operation of the beauty salon, there are 
certain recommendxtions and rules governing the application or the ad- 
ministration of the services requested by a client or customer. That in 
this case, the customer made an appointment to come in to have certain 
things done; and when she got there, it developed that she wanted a hair- 


cut, a permanent wave, and a tint, or a coloring of her hair, which I 
suppose you ladies would understand better than I do. 
It is, we will show you, the policy of the shop -- and it is a 
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customary policy in the trade -- that they recommend against giving a 
19 permanent wave and a tint at one sitting or at one time. 

In this case, upon the request for this service by Mrs. White, it 
was recommended that she not have it, because it is felt that it is im- 
proper to give the two, and it may cause difficulty with the hair or the 
scalp or any other condition which might result therefrom. ? 

She, however, insisted that she wanted it all at one time. She was 
advised that if she did want it, that it could only be given if she would 
sign a release, exonerating or releasing the shop and the operator from 
any blame for anything which might occur as a result thereof. 

As a result of that conversation, she still adhered to her desire 
to have the entire service administered on that one day. Accordingly, 
a release was prepared, and she signed it in her own handwriting; and 
it will in due time be presented in evidence and shown to you, in which, 
in effect, the shop and operator are released from anything that may 
occur to the customer as a result of the application of the services 
which she required. | 

Following that, the service which she desired was ered Now, 
the entire operation will be explained to you by the operator, ‘but, in 
effect, her hair was cut and shaped, and then it was washed; and then 
she had a permanent; and then, of course, it had a rinsing; and then 
she had a tinting. 

The number of rinsings and the number of washings, we will show 


you by the operator, were not twelve or fourteen, but the number which 


were given will be testified to by the operator. 

We expect to show that the service was given in the csaate custo- 
mary and proper manner, and that the operator was an experienced 
operator who had been doing this kind of hair work for a number of 
years. That at no time during the procedure was there any complaint 
made on the part of Mrs. White to the operator, either concerning what 
was being done or concerning water, soap or anything else getting in 
her ears. That as the matter proceeded, she did not at any time ask 
for any cotton or anything else to put in her ears, which, of course, is 
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available; and if customers have any condition they are concerned about, 
they usually ask that some cotton be put in their ears. 

The testimony will also show that, of course, the operator and the 
owners of the shop had no knowledge that she had any ear condition of 
old standing or of recent standing, and had no way of knowing that she 
had any bad ear condition. 

The testimony will further show that when she left the shop, she 
left without complaint, without in any way making complaint either of 
the service rendered or of water or of anything else in her ears. 

The testimony will also show that she had an old ear condition 

21 which was referred to as a chronic condition. I believe the doc- 
tors call it otitis media. That she had practical deafness in her right 
ear and that she had partial difficulty of hearing in her left ear. That 
both of her ear-drums had been perforated some long time previous to 
this time. 

We will show that when she left the shop without any complaint or 
any indication that she had any trouble, she went on to her home, and 
she called some relative or friend in California. 

The work done in the shop was done on April 28, 1956. That after 
she had called these people, she made arrangements to go to California, 
although she contends, as has been stated by her counsel, that she was 
having trouble with her ears at that time following the service rendered 
at the beauty parlour. 

She, with this condition which she says she had, went to California 
by airplane. 

We will show that if she had the condition which she claims she 
had at that time, that it should have been given immediate medical 
attention. 

We will also show that if she had that condition as claimed by her, 


that she would have aggravated the condition by riding in an airplane at 


great heights and great speeds, which would have an effect upon her 
22 ears and would have a bearing upon whether the condition cleared 
up or was aggravated or continued to bother her. 
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We will also show that she went to California, and it was seven- 


teen days from the day that she was in the beauty parlour for the treat- 
ments which were given before she went to see a doctor. At that time, 
she saw a doctor in California, and that she told him she had gotten 
water in her ear. That he saw her on either four or five occasions and 
recommended to her that she continue the treatment which he had in- 
augurated. : 
* * * * 
MR. WELCH: May it please the Court and members of the Jury. 
I believe we had gotten to the point where I indicated that we expected 
to prove that the Plaintiff went to California and did not for seventeen 
days after the hair treatment received visit a doctor; and then she 
visited the doctor on four or five occasions. | 
He had recommended to her that she continue with the treatment 
which he had inaugurated. This, she did not do. She came back, we will 
show, to Washington, and did not see a doctor here until June 15, 1956. 
Now, we expect the testimony to show that she had an old ear 
condition; that both her ears had been perforated. That somewhere, 
unknown to us, after she left our shop -- she having left there without 
any complaint of any kind and without any indication that there had been 
any undue or untoward incident occurring -- that if anything happened 
to her ears, it happened after that. That if there was anything wrong 
with her ears at the time that she left our shop, to fail to go toa doctor 
for seventeen days with the condition she claimed she had was, in itself, 
such negligence that it caused that condition to become aggravated and 
to continue without any fault on our part. 
We also expect to show that her failure then to go toa Rector 
again after she saw the California doctor until the fifteenth of June 
again would cause the condition to be aggravated and to continue and to 
not respond to treatment because she didn't have any treatment. 
In addition, as I have indicated, she signed a release which we say 
completely exonerates the beauty shop from any responsibility for any 
difficulties she might suffer to her head, scalp or as a result of the 


33 
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services rendered. 

If we prove these things to you, at the proper time we will expect 
a verdict for the Defendant at your hands. 

* * * * 

THE COURT: Will counsel come to the bench please ? 

(Whereupon counsel approached the bench and the following 
proceedings were held:) 

THE COURT: Mr. Bindeman, what is the matter with her hear- 
ing? 

MR. BINDEMAN: She is wearing a hearing aid, Your Honor. 

THE COURT: Is she wearing a hearing aid now? 

MR. BINDEMAN: Yes, sir. 

THE COURT: With the hearing aid, her hearing is perfect. I 
asked her questions. I had no microphone in front of me; and, frankly, 
I purposely pitched my voice rather low. 

MR. WELCH: I noticed it. 

THE COURT: Did you gentlemen notice that? 

MR. WELCH: Yes, sir. 

MR. BINDEMAN: Would Your Honor try when she takes her 
hearing aid off? 

THE COURT: I certainly won't, because then she will be put on 
notice. 

MR. WELCH: That is right. 

THE COURT: Of course, I am not going to say anything to the 
Jury about it. 

MR. BINDEMAN: Except, Your Honor, they may be hearing this. 

THE COURT: No. As a matter of fact, I would be within my 
rights if I did say it to the Jury, because the right to comment on the 
evidence does exist in the Federal Courts, if I qualify it by saying they 


have to make up their own minds and are not bound by my view of the 
evidence. 


You see, when we had our preliminary discussion, you indicated 
that the hearing aid did not adequately serve the purpose. Well, 
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evidently it does. This is one of those hearing aids that looks like eye- 
glasses; is that it? 
34 MR. BINDEMAN: No, sir. She is wearing it over her head, in 
her hair, and had a receptacle. 

THE COURT: It is not observable. Maybe I am not an observant 
person. I thought she was wearing glasses. 

MR. BINDEMAN: Your Honor had the wrong side toward you. It 
is the left ear, not the right ear. 

THE COURT: All right. 

* * * 

THE COURT: Will counsel come to the bench. 

(Whereupon counsel approached the bench and the following 
proceedings were had:) 

THE COURT: In view of the fact that this document, which is 
strictly not a release -- itis a partial release; it is a release from the 
consequences flowing from the treatment, itself --is not a complete 
defense to the action, because it does limit the issues of the action to 
negligence in the administration of the treatment, and no cause of action 
will be predicated on the fact that this kind of a treatment was given -- 

MR. BINDEMAN: That is right, sir. 

THE COURT: -- unless counsel sees some good reason for pur- 
suing a different course, in which event I shall be glad to hear counsel, 
it seems to me we ought to proceed to the case on the merits, with the 
issue as so limited. 

MR. WELCH: Yes, sir. 

MR. BINDEMAN: Very well, sir. 

THE COURT: You may proceed, then. 


* * * 


ETHEL MAY WHITE 


was called as a witness in her own behalf and, having been previously 


duly sworn, was examined and testified as follows: 
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DIRECT EXAMINATION 
BY MR. BINDEMAN: 
* * * * 

Q. What is your occupation, Mrs. White? A. Waitress. 

Q. How long have you worked as a waitress? * * * A. Well, 

since about 1922 or '3. 

* * * * 
50 Q. * * * I would like to ask you, please, some questions about 
your health before April 1956. 

First, with respect to your right ear, would you tell us whether 
or not you had had any trouble with your right ear before April 1956? 
A. Yes, sir, I had. 

Q. Would you tell His Honor and the Jury what trouble you had 
had? A. Well, I had typhoid fever and measles when I was a youngster, 
say, Six or seven years old, and it left me with a running ear. 

THE COURT: Left you with what? 

THE WITNESS: My ear running, abscessed, or what you might 
call a running ear, discharging. 

BY MR. BINDEMAN: 

Q. Are you saying, arunning ear? A. Running, discharging. 

Q. Inother words, you had material discharging from the ear; 

is that correct? A. Yes, sir; yes, sir. 

Q. Now, could you hear from your right ear, Mrs. White ? 

A. Well, at that time, I wasn't sure about it. 
* * * * 

Q. When was it that you first found out that you had no hearing in 
your right ear? A. Well, not until after I came to Washington and got 
into public more, using telephones; and I could see that I couldn't hear 
so well in that ear, or couldn't hold the receiver in that ear; I couldn't 
hear people talking. 


* * * * 


52 Q. *** with respect to your left ear, as far as you know, did you 
have any trouble hearing with your left ear? A. No, sir. 
* * * 
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Q. Did you know before April 1956 whether or not your left ear- 
drum was perforated? A. I did not know it. 
* * * * 
Q. Did you have any trouble in your employment in getting along? 
A. I did not. 
Q. Now, before April 1956, what was the condition of your health 
generally? A. Good. 
Q. Now, Mrs. White, you have already testified that on. ioe 28, 
1956, you went to the Defendant's beauty shop. Did you have an appoint- 
ment for April 28, 1956? A. Yes, sir, I did. | 
53 Q. And do you know the name of the operator who waited on you? 
A. No, sir, I don't remember names very well. 
Q. Do you recall about what time you got there? A. Around 
twelve o'clock noon. 


Q. Had you ever been treated by this operator before ; A. No, 


* * * * 

54 Q. Now, there came a time, as I understand it, that you were 
called and this lady, Mrs. Loveless, took you back to the operator that 
waited on you? A. That is right. 

Q. Did the operator who waited on you perform all the services 
by herself? A. Yes, sir, she did. 

Q. In getting ready for the services, was any preparation made 
concerning your clothing? A. Well, I removed my blouse and she hung 
it aside. | 

Q. And what else did the operator do? A. Well, she put the 
tissue around my neck. 

Q. You say, she put the tissue around the neck. What tissue was 
this? A. A strip of tissue, a paper, or whatever they use, and then a 
towel put around it. 

Q. Now, was the towel put around the tissue? A. Yes, sir, over 

the top of the tissue or whatever the paper is you use. 

Q. So that what part of your body did the towel cover? A. Yes, sir. 
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Q. What part? A. My shoulders and around my neck. 
Q. And how far up did the towel go? A. Not any further around 


like a collar would. 
Q. Was anything else put around your clothing? A. A plastic 
apron, a cape form put on backwards and tied around your neck. 


Q. And what did the plastic apron cover‘? A. Well, it covered 
down around my knees. * * * It covered my shoulders, all the way 
down my body and down toward my knees. 

Q. At this point, Mrs. White, was there anything put higher than 
your neck, where the towel went? A. No, sir. 

* * * * 

Q. Mrs. White, you have testified that you asked for a haircut, a 
permanent and a tint. Now, which did the operator do first? A. Cutting 
my hair. 

Q. And did she cut your hair dry or wet? A. Dry. 

Q. Now, did the operator ask you how you wanted your hair cut? 
A. Yes, sir. 

Q. Did you tell her how you wanted your hair cut? A. Idid. I 
told her the way I wanted it cut and the way I usually wore it. 

Q. After the operator finished cutting your hair, did you examine 
the way it was cut to see if she had followed your instructions ? 

A. Yes, sir, I did. 

Q. And had she followed your instructions? A. No, sir. It was 
cut much too short; and I complained it was. 

Q. And what happened? A. Well, she called the supervisor and 
she looked at it, and she said: Well, no, it is not too short. It looks 
very nice. It is the way they are wearing it now. 

Q. Was the supervisor once again the same lady who was here? 

A. Yes, sir; yes, sir. 

Q. Now, after you were given the haircut, what treatment was 
given to you? A. Well, then I was shampooed. 

Q. Would you tell us how you were shampooed? What was done ? 
A. Well, I was leaning back, the chair was let back, leaned over a 
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basin, as far back as I could be leaned back. 

Q. You were leaned back? A. The chair went all they way back, 
my head over the basin as far as I could get it; and then the water was 
sprayed on with the faucet; and then the soap was applied; and then it 
was thoroughly massaged, massaged with her hands all over thoroughly; 
and then it was rinsed out and soap applied again. 


Q. All right. Now let me ask you at this point if you know what 


they used to soap your hair? A. No, sir, I did not. 

Q. Did you ask the operator for any particular type of Soap ? 
A. No, sir; no, sir. 

Q. Now, could you tell us, if you remember, how many soapings 
you got on this shampoo? A. Two or at least three. 

58 Q. And after the soapings were given to you, Mrs. white, could 
you tell us how many times your hair was rinsed? A. About twice or 
three times. | 

Q. So that you had two or three soapings and two or three rinses; 
is that correct? A. That is right, yes, sir. 

Q. How long did the shampoo process take? A. About seven to 
ten minutes. 

Q. Now, after they gave you the first shampoo, what was done ? 
A. Well, I was set up again, and my hair was caught in a towel, and 
the water sponged out of it; and I got out of that chair and set under the 
drier, which is right near the operator's chair. | 

Q. Was your hair then dried? A. It was then dried under the 
drier. 

Q. About how long does that process take, if you won A. About 
fifteen or twenty minutes, around like that. 

Q. Now, after your hair dried, did you then go back into your first 
chair? A. Yes, sir. 

Q. And what if anything was done to your hair at that time? ? 

59 A. Well then it was combed out and blocked; the pads were put on 
it for the permanent; and then the permanent fluid was applied; and then 
it was applied with a permanent tissues or whatever they use -- but I 
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don't know -- and then they was put upon the rollers. 
Q. Now, what type of permanent wave is this called; do you know ? 


A. Idon't know. I just asked for a cold wave. 
Q. Did you tell the operator what type of solution to use? A. No, 


Q. In giving you this permanent? A. No, sir; I left it up to her 

to use her judgment. 
* * * * 

Q. How long did it take to give you a permanent wave? A. Well, 
a permanent takes around fifteen or twenty minutes. 

Q. After they gave you the permanent wave, what was done? 
A. Well, when the curls was examined, and I guess it was all right, 
wasn't any discussion about it; it was taken down, the rollers taken out, 
the paper taken off; and then the shampooing went on again. 

Q. Then you got another shampoo after the permanent? A. Yes, 


Q. Can you tell us how many soapings you got in the second 
shampoo? A. The second one, I will say one or two. 

Q. And was this done the same way as the first soaping after the 
haircut? A. Yes, sir, very same way. 

Q. How many rinses were given the second time? A. About two 
or three. 

Q. And were the rinses given the same way, too? A. Yes, sir. 

Q. Incidentally, I don't believe I have asked you this, Mrs. White, 
but would you tell us what did they use to rinse the hair? A. To rinse? 

61 Q. Yes. A. A hose or a spray or something attached to the 
faucet. 

Q. And was it hot or cold water, if youremember? A. It was 
turned on until it got the right temperature, hot and cold combination 
until it got the right temperature. 

Q. All right. Now, after that second shampoo, what process 
was next applied to you? A. After the second shampoo? 

A. Yes, ma'am. A. Then Iwas put under the drier again and 
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thoroughly dried. 

Q. And was that done the same way as the first arying? 
A. Yes, sir; yes sir. 

Q. Did it take as long or longer? A. About the same Length 
of time. 

Q. Then after your hair was dried the second time, what hap- 
pened? A. Well, then I was put back in the operator's chair and the 
tint applied. : 

Q. Now, had you asked the operator for a particular tint? 

A. Itold her that I wanted light auburn Roux. 

Q. When you say, "Roux," is that R-o-u-x? A. That is right. 

Q. Had you used or had you ever had applied to your hair that 
Roux tint before? A. That is what I always asked for and that is 


what I use myself. 
* * * * 


Q. How was the tint applied? A. Well, according to my mem- 


ory and best of my memory, it was applied with a brush. 

Q. How do they get the fluid? A. Well, it is put ina little 
bowl, in a little container and it is mixed with the peroxide, or what- 
ever they mix it with, thinned down; and then the operator put it on my 
hair then. 

Q. After the operator gave you the tint, what was done? 

A. After she gave me the tint? 

Q. Yes, ma'am. A. Then I was set back in the comfortable 
chair for the tint to take. 

Q. About how long did the tint application take, putting the tint 
on? About how long did that take? A. Well, about ten, twelve min- 
utes to put it on. 

Q. And how about letting it set? A. About thirty or thirty-five 
minutes. 

Q. Is there any drier put on at that point or do you just sit? 

A. No, sir; just mopped on top of the head, sit there, so it won't drip 
on top of your clothes and on you, until it sets. 
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Q. After they gave you the tint and after you had sat in a chair 
to have it set, what was done? A. Well, not much of anything. Prob- 
ably looked at a magazine, and the operator went on about her work; 
went on away from the chair, anyway. 

Q. And what happened after that? A. Well, after it was taken 
long enough, she come and examined me; and I got back in my chair 
then, and started shampooing. 

Q. Then you had another shampoo, is that correct, after the 
tint? A. Yes, sir. 

Q. This would then be the third shampoo, is that correct? 

A. That is the third one, yes, sir, the final one. 

Q. Now, in this third shampoo given to you after you had the 
tint applied, about how many soapings were given to you? A. At that 
time, there was about four or five or six. At least five. 

Q. And how many rinses? A. About five or six rinses; or, I 
should say more than that. Five or six or seven rinses the last time. 

Q. Is it correct that you had more soapings and more rinsings 
the third time than you had the first two times? A. Yes, Sir. 

Q. Now, Mrs. White, during the course of obtaining your three 
shampoos, and the various soapings and rinsings that you have told us 
about, did you notice anything unusual? A. Yes, sir, I did. 

Q. Would you tell us what it was? A. Well, the way the sham- 
pooing was performed. I had her put cotton in my ears a number of 
times, andwas splashing and slopping; my face was soaking wet; my 
ears were sopping full of water, suds and fluid, whatever she was using. 

Q. When was it that this cotton was first put in your ear? 

A. For the first shampoo, I asked for it. 
Q. And with respect to the first shampoo, at what point along 
65 the line did you ask for cotton? A. Well, I asked for the cotton 


just before she'started giving me the first shampoo. 
Q. Was that after the haircut? A. Yes, sir. 
Q. Did you have any conversation with the operator after the 


haircut and before the shampoo when you requested this cotton? 
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A. Yes, sir, I did. 

Q. What did you tell her? A. I asked her to give me cotton 
for my ears, that I only had one good ear and I had to protect that. 

Q. And did the operator give you cotton? A. Yes, sir, she 
did. 
Q. And what did you do? A. Well, I put it in my ears. 
Q. Now, did you ever have to replace the cotton? A. Yes, 
sir, I did. 

Q. How many times during the first shampoo did you replace 
the cotton? A. At least twice. 

Q. Did you have to replace the cotton during the second sham- 


poo? A. Yes, sir. 

Q. How many times? A. At least two or three times. 

66 Q. And did you have to replace the cotton during or after the 
third shampoo? A. Yes, sir, I did. 

Q. How many times did you have to replace the cotton after or 
during the third shampoo? A. Two or three or four times, because it 
kept getting so sopping wet I had to snatch my head out the bowl and fill 
my ears with cotton. | 

Q. When you replaced, or when the cotton was replaced, did 
you, yourself, take the cotton out of your ear? A. Yes, sir, I did. 

Q. Did you observe that which you were taking out of the ear? 
A. I certainly did. 


Q. In what condition was the cotton when you took it out of your 


ear? A. It was dripping, soaking wet. 

Q. What did you do when you would take the cotton out? A. I 
would take the cotton out of my ears; I would take the corner of the 
towel, which was around my neck, and wipe my ears out; put more 
cotton in them; wipe my face, all around my chin; and fill my ears 
with cotton again. | 

Q. Now, while the operator was slopping this water, as I think 
you expressed it, did you complain to her? A. I certainly did. 

Q. And tell us what it was that you saidto her? A. (I said: 
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Gee, you operate reckless. I am getting all slopped up; my ears all 
full of water. 

She laughed. She said I know how to give a shampoo. 

* * * * 

Q. What was it she said to you when you complained? A. Well, 
I made a complaint that she was slopping me up; my ears are being 
slopped full of water; and she laughed and said: Well, I don't--I don't 
see how water gets in your ears; I have had twenty years' experience. 

Q. Now; as the shampoos and rinses continued, and you found 
that you had to change the cotton, did she change her method of giving 
you this shampoo? A. I didn't see any difference. 

Q. After you complained about the excess water and the suds, 
did the operator take any additional precautions? A. No, sir, she did 
not. 

Q. When she bent your head back to rinse the hair on your head, 
will you state whether or not she ever put her hands on your ears? 
A. No, sir; she put no hand over my ears at all. 

Q. When she was giving you the shampoos, will you state 

68 whether or not she folded your ear over? A. No, sir, she did 

not. She sudsed all over my ears, all over my forehead, and mopped 
it with a towel if it run down too far in my face. 

* * * 

THE COURT: are 

I am going to ask counsel to come to the bench. 

(Whereupon counsel approached the bench and the following pro 
ceedings were held:) 

THE COURT: Naturally, this is not a res ipsa loquitur case, 
and I don't suppose there would be any such contention. 

MR. BINDEMAN: No, sir. 

THE COURT: So Iam going to ask you, Mr. Bindeman, if you 


will, please, to put all of your testimony in on the issue of liability at 
first and withhold all evidence of injuries and damage until after you 
have rested on the issue of liability; because I shall have to determine 
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whether you make out a prima facie case of negligence sufficient for 
the Jury, and if I should rule that you have not done so, it would be 
useless expense to you and a useless waste of time of the Court that 
should be given to other litigants to take testimony on the issue of 
damages. 

MR. BINDEMAN: May I ask Your Honor to reconsider that only 
in so far as I may be permitted to finish with this witness? _ 

THE COURT: No. You can have her ontwice. I have often 
done that with plaintiffs. 

MR. BINDEMAN: I do find that difficult, Your Honor. 

THE COURT: Other lawyers don't. That is the way we are go- 
ing to do it. She is going to be sitting here in the courtroom anyway 
until the trial is over. 

MR. BINDEMAN: It makes it a little bit harder for the Jury to 
have to pick the thing up twice. 

THE COURT: Well, I have done this before. Don't tell me it 
makes it hard for the Jury. That is the way we will proceed. 

You know, as I said to you before, and I have said to many law- 
yers, there is no use the Bar Associations getting up resolutions and 
appointing committees on congestion of the docket, and there’ is no use 


Bar committees getting newspapers to write editorials on the subject 


unless individual members of the Bar will cooperate. 

Now, the real cause of congestion is nothing but one little thing, 
and that is that lawyers take too long with each individual case. 

Now, I expect the least that can be done is for lawyers to coop- 

erate with me when I have developed shortcuts. I have devel- 
oped this shortcut. I think Iam entitled to a patent on it or perhaps a 
copyright, although I give license to anybody that wants to use it. 

I have urged other judges to use it. It saves a lot of time. I 
always insist on proceeding in that manner if I think there may be a 
question as to whether the Plaintiff is capable of making out:a prima 
facie case. | 

No harm is done. If we come to a situation, as I did the other 
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day, where I come to the conclusion that there is a prima facie case, 


the trial goes on from that point. 

Now, we will take our usual mid-afternoon recess. But that is 
the way I would like to have you proceed, Mr. Bindeman. 

* * * * 

BY MR. BINDEMAN: 

Q. Mrs. White, I think that when we suspended, we were talk- 
ing about the pressure of the water during the course of these treat- 
ments. 

My question to you was, after you complained to the operator, 
did you notice any change in the amount of pressure? A. No, sir, I 
didn't. 

* * * * 

Q. After the services, where did you go? A. I went home. 

Q. Was anybody with you? A. No, sir. 

Q. Now, where did you spend the evening? A. At home. 

THE COURT: That doesn't bear upon the issue of negligence. 
As I indicated at the bench, I want you to suspend when you finish the 
testimony on negligence, because I want to make my ruling at that time 
on whether there is a prima facie case before I take testimony of any 
damages. - 

MR.. BINDEMAN: I do want to show when she first noticed diffi- 
culty. 

THE COURT: No. Now, you will just have to follow the order 
that the Court prescribes. 

MR, BINDEMAN: Your Honor, I certainly want to do that. As 

I trust you appreciate-- 

THE COURT: Then please do it. 

MR. BINDEMAN: Would Your Honor not consider that the time 
that the injury was first noticed would have some bearing upon the issue 
which your Honor wants to resolve? 

THE COURT: When she first noticed her trouble has nothing to 
do with the issue of negligence. 
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Now, please don't argue back with the Court. You know, there 
can only be one person in control of the courtroom, just as there can 
be only one person in control of a ship at sea. 

MR. BINDEMAN: What I started to say, Your Honor, was that 
in view of your ruling, I would suspend at this time. 

THE COURT: Yes, you will have to suspend at this time. 

Of course, the cross examination should be on this issue only 
and, of course, as to credibility, if you wish. 

CROSS EXAMINATION 

BY MR. WELCH: 

Q. Mrs. White, you don't recall, I think you said, the time of 
day you went to the shop. It was around noontime? A. Yes, sir. 

Q. And when you went to the desk, did I understand you to testi- 
fy that your card was produced and placed upon the desk, and you were 
told to take a seat and you would be called? A. Yes, sir. 

77 Q. Now, the card you referred to is the record of your visits 
to the shop? A. I guess so. I didn't look at the card. | 

Q. But you knew it referred to you because they looked it up in 
connection with your appointment? A. Yes, sir; she asked the address; 
and I told her. 

Q. Now, with respect to the services that you wanted the 
permanent and the tint, of course, you knew that you wanted a haircut 
at the same time before you had a permanent; didn't you? A. Yes, sir. 

Q. Did you tell the girl anything at all about the type of cut you 
wanted? A. Idid. I explained to the operator exactly how I wanted it 
cut. | 

Q. Now, tell us exactly what you told her. A. Well, I might 
not remember the very exact words, but I showed her how short I 
wanted it cut and I only wanted the permanent to go to the end curls. I 
didn't want it all over my head. I also wore the pompadour, something 
the way I wear it now, the sides back. I wanted the end cut so it would 


curl. 


THE COURT: May Iask you, if you don't mind, to go a little 
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slower so we can follow. 

THE WITNESS: I showed her how high up I wanted the perma- 
nent. I only wanted an end curl. I sure know the way I wore it on the 
sides, because at work I have to wear a net, and I like it a little bit 
long and curly to stick out. 

It was very well understood. She went on with her work. 

Q. You had had your hair cut before in preparation for a perma- 
nent? A. Yes, sir. 

Q. You knew what you wanted to tell her? A. Yes, sir. 

Q. You'knew, when she was cutting your hair, whether she was 
doing it in accordance with your instructions? A. No, I didn't, not 
until she got it finished cut. 

Q. Didn't you pay any attention to her? A. How could I pay 
attention to her--chair turned around, mirror in the back. You face 
the front; girl working in the back. 

Q. Could you see yourself in the mirror? A. No, sir, not the 
back of my head. 

Q. You'were turned with your back to the mirror? A. I was 
turned, as she cut my hair, from side to side. 

Q. As she cut it, did you have any idea she was cutting too 
much? A. Not until after she got through and then she give me the 

mirror to look at it. 

Q. How much too short did she cut it? A. Well, I didn’t 
measure, but quite a bit. I like my hair about like it is now. It was 


cut so short, I didn't have enough to stick the comb and pins in. 


Q. How long since it has been cut now? A. How long? 

Q. What length of time? A. I trimmed it the other day a little 
bit myself. 

Q. How often to you have it cut? A. I don't have it cut very 
often. 

Q. You know when you have it cut that it makes it shorter; 
don't you? A. Why, of course. 

Q. You didn't make any complaint at the shop before you left 
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that day about the service rendered you; did you? A. No, sir. 

Q. Now, I believe you said you did not ask for any special type 
of shampoo? A. I didn't. 

Q. Did you ask for any special type of permanent? A. I asked 
for a cold wave. 

Q. Did I understand you to say that a cold wave is without a 
machine? A. That is right. 

80 Q. And you know there is a difference in type of ane AeiL 

don't see too much difference. 

Q. Some are given with machines? A. Yes; I knew it wasn't a 
machine. 

Q. You knew it wasn't machine. The one that was given you 
was without a machine; wasn't it? A. As far asI remember, it was. 

Q. Don't you remember? A. I have had one or two since then. 
I remember that it was putting in the clips, was put on the curlers and 
was set for it to set; but Iam sure I wasn't put under no machine. 

Q. You are sure you weren't under a machine? A. I am pretty 
sure I wasn't under the machine. 

Q. You remember we took your deposition on April s, 1957, a 
little less than a year after this happened? A. Yes, sir. 

Q. Referring to Page 17 of the deposition, were you asked this 
question and did you give these answers? Toward the bottom of Page 
17: 


"Question: I am not doing the hair. Answer: All right. 
That's what Itell you. The hair was shampooed, it was rinsed 


of the suds, and it was dried. Then I was put back in the chair 
and given the permanent. The permanent was put on rollers. 
This was a machine permanent. As far as I can remember." 
THE COURT: What page are you reading from? 
MR. WELCH: The bottom of Page 17 of the deposition. 
THE COURT: Oh, yes, thank you. 
MR. WELCH: Taken on April 3, '57. 

"This was a machine permanent. As far as I can 


remember." 

BY MR. WELCH: 

Q. Were you asked that question and did you give that answer? 
A. I might have, but I still don't think it was a machine permanent. 

Q. If you don't think it was now, why did you think it was in 
April of 19572? A. Well, I don't know the reason for that, but I don't 
remember, thoroughly remember because I get permanents about every 
six months at other places, and, of course, you get a different one. 
Sone I get machine and some I get just cold waves. 

Q. Do you remember anything else more definitely than you 
remember whether this was a machine or non-machine wave ? 

MR. BINDEMAN: I object. 

THE COURT: Objection overruled. 

MR. WELCH: The Court said you may answer. 

THE WITNESS: I still think it was a cold wave. 

BY MR. WELCH: 

Q. Supposing you answer my question. A. Well, what is your 
question ? 

MR. WELCH: Would you read it again, please? 

THE COURT: Would you read the question, Mrs. Watson, 
please. 

(Whereupon the pending question was read by the reporter.) 

THE WITNESS: I think it was a non-machine wave. 

BY MR. WELCH: 

Q. No, but the question was, do you remember anything else 
about this incident any more definitely or any more clearly than you do 
as to whether it was a machine or machineless wave? A. I don't 


think I was put'in a machine and the machine was clamped on the curls. 
I think I sat loose on the chair. 

Q. The question is, do you remember anything else about it 
more clearly? A. No, I don't. 


Q. Now, you have no definite recollection of the number of 
rinses you were given during the entire process of the original 
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shampoo, the permanent and the tinting; do you? A. Ido. I have. 
83 Q. All right, how many were there altogether, how many 

rinses? A. I couldn't exactly say how many altogether. When you 
turn the spray on, it is held on your hair; they stop and suds it more; 
and then they turn it on again. 

Q. How many rinses-- 

Excuse me, I didn't mean to interrupt you. A. Well, it had 
three different shampoos at that time. 


Q. Well now, in your direct testimony, I understood you to say 


that with the first shampoo they rinsed the soap out and then they rinsed 
it out again, that there were two or three soapings and two or three 
rinses. A. At the first. 

Q. Now, which do you mean, two or three? A. Well, my hair 
was put over the bowl-- 

Q. No, please tell me which do you mean, two or three? 
A. Iwill say most likely three rinses and most likely two soapings; 
but I still stick to two or three. 

Q. Most likely, you don't know; do you? A. Well, I do know. 

Q. Well, which was it, two or three? A. Well, I wil say it 
was at least two soapings and three rinsings. 

Q. Do you actually know? Do you have a definite recollection? 

A; That is it. 

Q. Then why did you say two or three, if you were definite that 
it was three? A. Why am I saying it? 

Q. Yes. If you knew, why did you say in the alternative? 
A. Can I explain this much? Your hair is sprayed with water; the soap 
is put on-- 

Q. I know all that; you have told all that. A. Iam going to 
give to you three rinses. | 

Q. My question is, if you knew definitely that it was three 
rinses after the first shampoo, why did you say you had two or three? 
Why didn't you tell the Court and Jury what you knew about it, that it 
was three? A. Well, it was three. : 
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Q. You are sure of that now; aren't you? A. Iam surel had 
three rinses. 

Q. But you weren't sure of that when Mr. Bindeman was exa- 
mining you; were you? A. Two or three, don't that lead up to three-- 
two or three? 

Q. Idon't know. A. All right. 

Q. I don't know which you mean yet. 

Now then, you said you had it set up in a towel after the first 
rinse; then it was combed and blocked and the pads put on and the 
permanent fluid put on; and then you said you had one or two soapings. 

Now, how many did you have? A. At that present time, I will 


say I had one soaping. 
Q. You said you had one or two. Why did you say one or two if 
you know that you had one? A. Well, Iam surelI had one; the rinses 


was at least two or three rinses at that time. 

Q. How many was it, twoorthree? A. All right, I will say 
I had one soaping after the permanent. I can't remember every identi- 
cal thing that happened right then. I know I had one soaping; I know I 
had at least two rinsings. 

Q. So the second time you said two or three, you didn't mean 
three, you meant two; is that right? A. The first one or the second 
one? 

Q. We are talking about the secondone. A. I will say the 
second. 

Q. That was two; was it? A. Two rinsings, at least two. 

Q. There was one other rinse after you had the tint; wasn't 
there? A. After I had the tint? 

86 Q. Yes. A. A number of them. 

Q. How many: A. [had at least four, five soapings; at least 
six or seven rinsings. 

Q. Well now, how many were there? A. I will say seven. 

Q. Why did you tell Mr. Bindeman that you had four or five 
or six, if you knew you had seven? A. Well, Iam not positive now-- 
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MR. BINDEMAN: What are you talking about now, the soapings 
or the rinses? 

MR. WELCH: I am talking about the rinses after the tint. 

BY MR. WELCH: 

Q. You don't know; do you? A. Yes, Ido. 

Q. All right. Was it four? A. All right. You are asking me 

after the hair was tinted; aren't you? 

Q. Yes, ma'am. A. Allright. You want me to tell you how 
it was done? 

Q. I want you to tell me nothing but this: How many rinses did 
you have after the tint? A. At least six or seven rinses. 

87 Q. All right, how many was it? A. Seven. I will say seven, 
six or seven. That is as near asI can get. I didn't count them. 

Q. Now, you said before you had four, five or six, or at least 
five. Now, which did you mean? A. The last time ? 

Q. Yes, ma'am. A. [had all of them. 

Q. You had all of them. 

Now, what do you mean by slopping in water? A. Getting it in 
my face and ears and neck and chin, sloppy wet and full of suds and 
water during the operation. 

Q. Why didn't you have the operator discontinue and eet an- 
other operator? A. I am not that kind of a person. 


Q. Well, you mean you were satisfied with the work she was 


doing? A. No, I wasn't satisfied when she slopped me, but I was sat- 
isfied with the work. 

Q. Did you complain to the supervisor or the lady you said 
looks better now than she did then? A. She didn't come back to com- 
plain to. 

Q. When your work was finished, your permanent, you talked 
to her; didn't you? A. She came back and examined it and said how 
nice it looked. I agreed with her. I was satisfied with it. . 

88 Q. You had two or three or four or five rinsings at that time. 
Did you make any complaint to the supervisor then about the rinsings 
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you had had and the slopping of water? A. I didn't make any complaint 
about the slopping of water. I thought it was up to them to give the 
rinses, to know how many rinses it takes to get the Roux out of my 
hair. 

Q. They gave you the rinsing; didn't they? A. I know I got it. 

Q. Did I understand you to say you put the cotton in your ears. 
A. I did. 

Q. When you put it in your ears, you were satisfied that the 
cotton you put in your ears would keep them dry; weren't you? A. No, 
sir. It was supposed to, but it did not. 

Q. Why didn't you put more cotton in? A. That wasn't any 
help. [I put all I could get in my years. 

Q. How much did you put in? A. You pull off a piece of cot- 


ton; put it in your ear; have it sticking down in the canal of your ear. 
Didn't help at all. 
89 Q. When you found the first piece you stuck in wasn't adequate, 


did you put in a new supply? A. I certainly did. 

Q. Did you put in more the second time? A. I would put in 
pieces--fit in my ear--ball it tight and stick it in my ear. 

Q. Did you ask for a towel to put over your ears? A. Massag- 
ing all round my forehead and over my ears. How could I puta towel? 

Q. Did you ask for a towel? A. No, sir. 

Q. I don't know how it is done. Your ears were bent back with 
your head bent back? A. That is right. 

Q. So any water that was in the outside part of your ear would 
run out; wouldn't it? A. Would run somewhere. 

Q. It wouldn't run in your ears, at any rate. 

Now, when you finished your permanent, then you had this 105- 
1/2 tint; didn't you? A. Yes, sir. 

Q. Which you called an auburn tint? A. Yes, Sir. 

Q. Now, do you know how much of that was used? A. No, sir. 
But I use it myself. At that time, come in two small bottles. You are 

90 supposed to use one bottle mixed with peroxide. 
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Q. Do they spray it on or how do they put it on? A. I don't 
recall whether they spray or not; but I do think she put it on with a 
brush at that time. 

Q. Do you have any definite recollection? A. Brush. My 
recollection, the best of my knowledge, it was put on with a brush. 

Q. Now, had they at that time changed any of the wrapping 
around you? You said there was a tissue and there was a towel or 
towels, and there was a plastic garment, over-garment. Had they 
put any more on you at that time? A. Yes, sir. When the hair was 
cut, that tissue was--was to catch the loose hair, cut hair--taken off. 
Then dry towels put around my neck. 

Q. How many towels did they use around you? A. I don't 
know. Used at least three or four towels during the shampoo. 

Q. They come right up close to your chin? A. As far as your 
collar does. 

Q. Weren't they higher than the collar of your coat? 

A. Might have been a little higher. Can't wash the back of your neck, 
nape of your neck if any higher. 

Q. The purpose was to wash your hair, wasn't it, not your 
neck? A. Your hair is down here; I call this my neck. 

Q. Now, just what did you say to the operator about your ears 
during some of these rinses? A. Well, when she started, Tasked her 
for cotton to put in my ears, so I wouldn't get water in them. 

Q. That was before she began? A. That was from the begin- 
ning, right from the beginning. 

Q. Before she put any moisture on your hair? A. Yes, sir, 
before she started shampooing. 

Q. Is that the time she gave you the cotton which you hess in 
your ears? A. Yes, sir. 

Q. And then did you change it during the procedure of washing, 
after the shampoo? A. After the shampoo was over, do you mean? 

Q. Yes. You had the shampoo first before you were getting a 


permanent? After they cut your hair, she shampooed it; is that right? 
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A. Yes, sir. 

Q. During that shampoo, did you change the cotton? A. Yes, 
sir, I did. 

Q. How many times? A. I didn't keep acount. Each time 
get soap and soppy. I know I put it in my ears at least twice the first 
time, and at least twice the second time. 

92 Q. Isn't it a fact, Mrs. White, that before the permanent you 
only got one soaping shampoo? A. Before the permanent ? 

Q. Yes, ma'am. That is, the original shampoo prior to giving 
you the permanent. A. I got more than one soaping. 

Q. Don't you know as a fact that part of the reason that they had 
you sign the release was because of too much activity to the scalp and 
hair might be detrimental and they didn't want too much washing or 
soaping prior to giving you a permanent? A. I did not sign a release 
that day. 

Q. You knew when a release was asked for, that was because 


they didn't want to do too much at one time? A. There was no release 
asked for that day. Nobody made any comment about having how much 
done, what was done. I asked for what I wanted, and that is what I got. 

Q. By the way, what day was the release signed? A. It could 
have been the year before, because I didn't live at the address. It was 
the year before since I lived there. 


Q. Ifthe record of the shop shows that your first visit was 
May 11, '55, which was about eleven months prior to the time that you 
had this difficulty you claim-- A. That was the first visit? 

93 Q. If the record shows that was the first visit, would you say 

that was correct? A. I don't remember. 

Q. Well, if it does show that, you know that you hadn't been 
there to sign a paper a year before; don't you? A. I know it was in 
the year before-- 


* 


102 Whereupon-- 
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HELEN FLYNN 
was called as a witness by the Plaintiff and, having been first: duly 
sworn, was examined and testified as follows: ] 
DIRECT EXAMINATION 


BY MR. BINDEMAN: 
* * * * 


Q. What is your occupation? A. I am Director of the War- 


flynn Beauty College. 
* * * * 


107 THE COURT: It seems to me that that is sufficient, Mr. Welch. 


MR. WELCH: I would think so. 

* * * * 

108 THE COURT: I think that is sufficient to 
qualify the witness. 

BY MR. BINDEMAN: 

Q. Mrs. Flynn, would you tell His Honor and the Jury whether 
or not you are familiar with the care that an ordinary skillful and able 
beauty parlour operator should exercise in giving a haircut, permanent 
wave, rinse, and shampoo in this community ? 

* * * * 

THE WITNESS: Yes. 

BY MR. BINDEMAN: 

Q. Now, Iam going to ask you a question that may be a little 
bit extensive; and I will ask you to please bear with me. : 

Assume, Mrs. Flynn, that a customer ordered a haircut, a 
cold permanent wave, and a Roux tint to be given her in a beauty shop 
in this community. 

109 Assume that in the course of giving the treatment, the operator 
gives the customer three shampoos: One after the haircut, one after 
the permanent wave, and one after the tint. 

Assume that in the course of giving the customer the three 
shampoos, approximately seven soapings are given to the customer, 
and approximately twelve rinses are given to the customer. 
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Assume that prior to the first shampoo the operator is advised 
by the customer that she has only one good ear and has to protect it. 
Assume further that the customer requested the operator to 


give her cotton; and the operator placed that cotton in her ears. 


Assume further that during the course of administering the 
shampoos, the operator splashed water and suds over the customer's 
ears and forehead, so that it had to be mopped with a towel. 

Assume further that the customer replaced the cotton in her 
ears at least twice during the first shampoo, two to three times during 
the second shampoo, and two, three or four times during the third 
shampoo; and that when the cotton was taken out of the ears, it was 
dripping, soaking wet. 

Assume further that the customer complained to the operator 
about the excess water, suds and other liquids, but that after such 

110 complaints, the operator did not take any additional precautions 
and there was no difference in the treatment. 

Assume further that in the course of giving these soapings and 
rinsings, the operator did not put her hands over the customer's ears, 
and did not fold the customer's ears. 

Assuming all of those things which I have given you, would you 
tell us in your opinion was that operator exercising that degree of skill 
and care usually exercised by beauty parlour operators of ordinary 
skill, ability and prudence who are engaged in the business of giving 
shampoos, permanents and tints in this community? 

* * * * 

113 Q. Mrs. Flynn, it has been called to my attention that I evi- 
dently inadvertently stated that the operator put the cotton in the cus- 
tomer's ears. | I did not mean to say that. I meant to say that the cus- 
tomer requested the cotton, which was given to the customer, and the 
customer put the cotton in her own ears. 

Now, relating all of those facts which I gave you before, and as 
amended by my most recent statement, would you tell us whether or 
not in your opinion this operator was exercising that degree of skill and 
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care usually exercised by beauty parlour operators of ordinary skill , 
ability and prudence who are engaged in the business of giving shampoos 
in this community? A. I would say not. | 

* * * 

115 CROSS EXAMINATION 

BY MR. WELCH: 

* * * 

Q. Let me ask you another question. 

Assume that a customer makes an appointment to come to a 
shop, and wants a service of a haircut, a permanent wave and a tint. 
Do you teach your students to give all of that at one sitting? A. Most 
certainly not. 

Q. Andwhy not? A. Because the permanent wave lotions that 
are used today, the cold wave lotions, more or less leave the scalp 
in, we might say, a tender condition. So there should be no tint given 
for at least three days. ! 

Q. So that if the shop advises a customer that they PB not 
recommend all services of that type on one day, but want a waiting 
period in between, that would be in accord with good and approved 
practice in the trade; wouldn't it? A. That is true. 

Q. But assuming that the customer insisted that they’ have all 
three services on one day, and in accordance with the policy of the 
shop, they signed a release to the shop, waiving any rights they might 
have against the shop if the services were given that day, that is in 
accordance with practice, too, isn't it, if the customer insists? 

A. Ifthe customer insists, yes. 
Q. Then the customer was given a haircut. After the haircut 
120 and before the permanent, a shampoo was given, and there was 
one soaping and one rinse; and assume that at no time either prior to 
the shampoo or during the course of all the service rendered, did the 
customer make any mention of any difficulty with her ears; nor did she 


at any time ask for cotton, or anything else to put in her ears. In fact, 
nothing was said about her ears. | 
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Assume that after the shampoo and rinse, her hair was dried; 
and assume that she was then given a permanent. 
Assume that after the permanent, the necessary waiting time, 
that her hair was then again shampooed and rinsed; being given the 
usual soaping and one rinse, a complete rinse before a tint would be 


given. 

Assume that the hair was then dried; and assume that the tint 
was applied with a brush some twenty minutes or so after the drying 
process; and that after the tint was applied, it was permitted to dry 
the usual time, approximately twenty minutes; and then another rinsing 
was given. 

Assume that all of these rinsings were at the usual type of sink 
that you see ina beauty parlour, with the cut-out area in front where 
the head tilts back over the sink; and that the spray or apparatus which 
applies the water to the hair was kept close to the head during the 
rinsings and sudsings of the head; and assume that the ears were folded 
back and the hand was put over the ear at the time that the spray was in 

121 the vicinity of the ears; and assume that when the process was 
finished, that the customer's hair was set and combed, and no com- 
plaint of any kind was made; and the customer was satisfied with the 
services and paid her bill and went out apparently happy. 

Would you say that the processes and the techniques or skill 
which I have described in my question were in accordance with the usual 
practices used jin the District of Columbia? A. Yes, I would say that. 

ak * * * 

123 THE COURT: You may call your doctor out of turn. 
Whereupon-- 

WILLIAM M. TRIBLE 
was called as a witness by the Defendant and, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. WELCH: 
Q. Doctor, will you try to keep your voice up and speak into 
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the microphone so the Jury and the Court may hear you. 
Q. Will you give us your full name, please. A. William M. 


Trible. 

Q. And you are a medical doctor? A. Yes, sir. 

Q. Do you have a specialty, Doctor? A. Yes, sir. 

Q. What is it? A. Otolaryngology--ear, nose and throat. 

THE COURT: Suppose you tell us what it is in non-technical 

language. 

THE WITNESS: Ear, nose and throat, sir. 

* * * * 

THE COURT: Well, will the Doctor's qualifications as an ear, 
nose and throat specialist be admitted? | 

MR. BINDEMAN: Yes, Your Honor. 

* * * 

BY MR. WELCH: 

Q. Doctor, did you at my request examine Mrs. Ethel White ? 
A. I did, sir. 

Q. Have you brought with you your record of the examination? 
A. Ihave, sir. 

Q. If necessary, you may refer to your records in answering 
the questions, Doctor. If you can answer without the record, please do. 

Will you tell us what history she gave you, Doctor? A. She 
gave me a history of having been to a beauty parlour where her hair 
was, among other things, shampooed-- 

125 Q. Could I ask you first, when did you examine her, Doctor? 
A. I examined her in March of this year. I will have to look up the 
exact date, sir. 

Q. March of '58, you mean? A. I beg your pardon, March of 
‘58. I examined her on March 26 of 1958. 

Q. Now you may proceed with the history, if you will. A. This 
patient gave a history of having been to a beauty parlour, at which time 
her hair was shampooed. Following which she noticed a loss of hearing 
in her left ear. ! 


38 

She previously had a pre-existing hearing loss in the right ear. 
The loss of hearing in the left ear was accompanied by a discharge 
from that ear. 

She had been seen by another otolaryngologist, another ear, 
nose and throat doctor in California, as well as in Washington, and 
had received treatment at the time I saw her. 

Q. Now, did you examine her ears? A. Yes, sir, I did. 

Q. Would you tell us what you found? First, was she deaf in 
the right ear? A. Yes, sir. I examined her ears, and did a hearing 
test on her. 

126 In her right ear, she had an almost complete absence of ear- 
drum, or a large perforation; and in the right ear, there was a lot of 
destruction in the middle ear of the ossicles. There was-- 

THE COURT: I suggest you speak a little louder. 

THE WITNESS: A lot of destruction of the-- 

THE COURT: Don't turn the other way. Just speak louder. 

THE WITNESS: A lot of destruction of the ossicles. Those 
are the small bones which conduct sound in the middle ear. And her 


hearing on that side was totally unusable. It was worse than 90 decibel 


loss. 
BY MR. WELCH: 
Q. Was that a recent or old condition? A. That was undoubtedly 


THE COURT: What was that? 

THE WITNESS: Old, sir. Former. 

BY MR. WELCH: 

Q. With respect to the left ear, what did you find? A. In the 
left ear, the lower four-fifths of her tympanic membrane, or eardrum, 
were missing. The left ear canal was filled with pus, with granula- 
tions, and other purulent debris. 

The ear needed cleaning at the time I saw her, and needed 
medical treatment. 

She was wearing a hearing aid in that side. Her hearing on air 
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127 conduction, that is, unaided, was quite poor, down around 60 
decibels average. 

* * * * 

THE WITNESS: Her hearing in the left ear was down by air 
conduction to the 60 decibel level average. 

THE COURT: Her hearing by what was down? 

THE WITNESS: Was depressed to a level of about 60 decibels. 

THE COURT: Yes, but what does that mean? 

MR. WELCH: In percentage, I think Your Honor has in mind. 

THE COURT: Yes. | 

BY MR. WELCH: 

Q. What percentage ? 

THE COURT: Sixty decibels normal or abnormal? 

THE WITNESS: Sir, it is almost impossible to switch this to 
per cent. However, roughly, you might say, since the scale of deci- 
bels ordinarily also runs down to a hundred, that she had a siaty per 
cent loss on that side. 

However, a person notices a hearing loss ae the 30 


decibel level. So she was considerably worse than 30 decibel level. 
128 THE COURT: What is that last? 
THE WITNESS: A patient complains of a loss of hearing if they 
have a drop as great as 30 decibels; and her hearing-- 
THE COURT: A drop of 30 decibels from what? 
THE WITNESS: "Decibels" is a unit of sound. 
THE COURT: You say a drop of 30 decibels. From what ? 


That is what is puzzling me. 

THE WITNESS: Well, in the speech frequencies-- 

MR. WELCH: Maybe I can help clear it up. 

THE COURT: Yes, suppose you do. 

BY MR. WELCH: 

Q. Doctor, would normal hearing be approximately 100 deci- 
bels? A. Oh. No, sir. Normal hearing would not be. Normal hear- 
ing would be about zero decibels, if it was absolutely normal. 
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Q. If you have a 30 per cent loss of hearing, so that it is ob- 
served by the patient, or 30 decibel loss, would that be approximately 
what a layman would term 25 or 30 per cent loss? A. Yes, sir. The 
conversion to per cent of decibel loss is, as I say, very difficult. 
This comes up in compensation cases and Veterans Administration 
compensation. It is impossible, really, to do on one ear. 

129 THE COURT: From a practical standpoint, to what extent was 
the hearing impaired? That is what we are interested in. 

THE WITNESS: A patient will come to the doctor complaining 
of a loss of hearing if they are hearing at a level poorer than 30 deci- 
bels. That is when they will come in complaining of loss of hearing. 

A patient may have a 20 decibel loss and not be aware of it 
particularly. They usually start complaining if they have a loss of 
hearing to the extent of 30 decibels. If they have lost hearing worse, 
say to the 60 decibel level, then they are profoundly deaf in that ear. 

THE COURT: Well, did I understand you to say a few minutes 
ago that in your opinion there was a 60 per cent loss of hearing in this 
ear? 

THE WITNESS: No, sir, my statement was there was approxi- 
mately a 60 decibel loss of hearing. 

BY MR. WELCH: 

Q. Now, could you translate that into a percentage loss? 

A. The best formula to compute the percentage loss of hearing de- 
pends on the hearing in both ears. You can't speak of one ear as being 
a certain per cent loss and really be honest, because the patient's 
percentage loss really depends on what their hearing is in both ears. 
130 THE COURT: Well, how good was her hearing in the left ear? 

THE WITNESS: Her hearing in the left ear was not usable un- 
aided in ordinary everyday life. 

BY MR. WELCH: 

Q. Now, Doctor, will you refer to her history and give me the 
complete history she gave you as to what occurred on April 28 and 


what results she got immediately thereafter? A. She gave a history 


41 
of having a shampoo on April 28, 1956, at which time some wae got in 
her left ear. 

She states that immediately thereafter, she lost most of the 
hearing in her left ear, and there was a profuse discharge, which may 
have been the shampoo, or inflammatory discharge. : 

I interpolate that. 

Q. Now, did she tell you when she first went to a doctor con- 
cerning that condition? A. She stated that she first saw a physician 
concerning this condition in California, a little over two weeks later. 

Q. Now, Doctor, if she had the condition on April 28 which 
she told you she had, after having this shampoo, was it a conditicn 


which required immediate medical attention? A. I would say, yes, 


sir. 

Q. And if she did not get immediate medical attention, what, 

in your opinion, would be the result of the failure to do so? A. The 

131 failure to do so allowed an infection to become set up. What 
initially perhaps may have been an inflammatory response to the sham- 
poo, or even to water in an ear that Iam sure hada pre-existing per- 
foration, failure to treat that at the time of the inflammatory response, 
undoubtedly allowed an infection to set up and granulations--which are 
a growth of new tissue attempting to heal--were allowed to develop. 

Q. And would they have a bearing upon her hearing? ‘A. Yes, 
sir. The granulations would occlude her hearing. 

Q. Ordinarily, if an inflammation is set up from water or any 
other substance, liquid getting in the ear, if it is given immediate at- 
tention, is the granulation avoided? A. Ordinarily, yes. There are 
treatment failures, but ordinarily, yes. 

Q. And then you do not follow the inflammation by deafness 
under those conditions? Ordinarily, Imean. A. Ordinarily, the 
hearing would certainly be better than if it was untreated, 

Q. Then do I understand it to be your opinion that the delay in 
treatment-- 7 

MR. BINDEMAN: I object. 
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BY MR. WELCH: 

Q. --would be a causative factor in what developed in this 

case? 

MR. BINDEMAN: I object, if the Court please. 

THE COURT: Objection overruled. 

THE WITNESS: A causative factor, sir? 

BY MR. WELCH: 

Q. Yes. A. I would say the delay in treatment was a contribu- 
tory factor-- Would you rephrase that exact question, sir? 

Q. My point is this: Would the condition she advised you de- 
veloped on April 28, following substance in her ear after shampoo, 
which she did not have treated medically for over two weeks, and 


granulations having occurred in that area, would you say that the 


failure to treat it immediately was a cause of the ultimate, or a part 
of the cause of the ultimate condition which you found? A. I would 
certainly say it was a part of the cause of the ultimate condition which 
I found. 

Q. Doctor, did you find that she did have a perforated eardrum 
previously on that side? A. I saw her later. I have to suppose that 
only in that almost no amount of washing of an unperforated ear can 
cause this trouble. If it could, then we would have this trouble all the 
time. We wash wax out of the ears and we use considerable pressure. 

So seeing the ear condition on the other side, I have to feel 

133 that she did have a pre-existing perforation. 

Q. Did she advise you that the doctor in California had given 
her any instructions as to treatment? A. I don't remember what she 
told me what he told her to do. 

Q. Did her ears at the time you saw her in March of 1958-- 
were they in need of treatment? A. Yes, sir. 

Q. Did she advise you whether she was at that time under 
treatment? A. She had been recently, and I don't remember pre- 
cisely. I believe she said she was getting treatment, but I thought 
that she at that’ time required treatment and advised her that day I felt 
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she should see an otologist. 

Q. Would a failure to have treatment for the condition which 
her ears indicated be a possible cause of further trouble with her left 
ear? A. Even at present, if infection is not kept at a minimum, I 
feel that she can lose further hearing in her left ear. : 

For instance, when I examined her, her right ear was more 
profoundly deaf than the left ear; and I feel that she has very good bone 
conduction. This is the direct perception of sound bypassing the 
ossicular chain of the middle ear. If this ear is not well tended, she 
will lose this good bone conduction and then her hearing aid, which I 

134 feel probably helps her a great deal, will no longer be of such 
service to her. 

I think she needs further treatment. 

Q. If an inflammatory condition occurred in that ear and was 
permitted to go unattended, and granulated for two weeks, is it not a 
fact, Doctor, that it would have an effect upon that bone conduction 


and the hearing? A. It would have an effect on the hearing. Effect on 
bone conduction is long standing. 
MR. WELCH: Thank you, Doctor. 
CROSS EXAMINATION 


BY MR. BINDEMAN: 


a * * * 

136 Q. Is it unusual, Doctor, that even with immediate medical 
care, a condition like this doesn't produce a better result? A. I 
would like to say that I thought when I saw her medical care would have 
improved the result. 

Q. I didn't hear you. A. I would like to say even when I saw 
her, I thought medical care to the extent of mechanical cleansing, 
removal of granulation would have improved her hearing then. 

I feel, yes, better results are obtained than were obtainable 
when I saw her. 

* * * * 


Q. Doctor, can the amount of hearing that Mrs. White 
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presently has allow her to get along without a hearing aid? A. No, 
sir. 

* * * * 

137 Q. In other words, to hear a conversational voice, she would 
have to have a hearing aid; is that correct? A. Amplification of some 
form, yes, sir. 

Q. And in your opinion, will that condition continue perma- 
nently? A. Yes, sir. 

Q. You said something about that she would need medical at- 
tention to preserve the amount of hearing that she has presently. 

Would that mean that she will have to consult a doctor in the 
future, in your opinion? A. I feel she will, sir. 

Q. And would you tell us approximately how frequently your 
estimate would be that she would have to consult a doctor? A. That 
would depend on the actual degree of infection she has at any one time. 
I can't predict that. These ears will be dry occasionally for a year or 


two, and flare up. They may be dry ten years. They may never be 
dry. By "dry" I mean free of pus. 
If there is pus constantly being produced, granulations are con- 
138 stantly forming and the removal of those will help her hearing, 
and the ignoring of them--this is problematical--may lead to complica- 


tion. 

* * * * 

Q. Now, Doctor, have you your report in front of you which 
you made on April 1, 1958? A. Yes, sir. 

Q. Now, you have testified that Mrs. White gave you a history 
of having a shampoo on April 28, 1956, at which time some fluid got in 
her left ear. 

Is it not correct that you also said in your report: 

"Tf her story of the time sequence of events is true, 
then I feel we must conclude the shampoo did indeed activate 

a quiescent chronic purulent..."-- 


* * * 


45 
139 Q. "...otitis media with pre-existing perforated eardrums. Wy 


A. Yes, sir. 
Q. Doctor, translating "quiescent chronic purulent otitis media," 
is that what you have told us, these granulations and everything else 


you found in the ear? A. Yes, sir. 

* * * * 

MR. WELCH: Just one question, Your Honor. 

I note in your report, Doctor, in the next to the last paragraph, 
you state: 

"She denied to me previously having a discharging ear 
on the left, although admitting some hearing loss earlier." 

In other words, while she told you she didn't have any discharge 
previously on the left, she did have hearing loss earlier? : 

140 THE WITNESS: Yes, sir. She told me she had hearing loss 
earlier. 

* * * 

141 THE COURT: You may proceed. 

MR. BINDEMAN: May we approach the bench, Your Honor? 

THE COURT: Yes, indeed. 

(Whereupon counsel approached the bench and the following 
proceedings were held:) 

MR. BINDEMAN: Pursuant to Your Honor's direction, I have 
checked with the stenographer who is presently typing up the trans- 
cript of the testimony of the witness whose deposition we took this 
morning. 

I checked with her two times. She has been working steadily 
every since we took the deposition, Your Honor. She tells me that she 
cannot reasonably expect to have the transcript here before three o'clock 
this afternoon. 

THE COURT: I can recess this case and take up another case, 
and then you will have to wait until the other case is finished, if you 
are not ready to go on. 

MR. BINDEMAN: Iam sorry. 
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THE COURT: Iam not going to recess until three o'clock. 
This may not be ready until three-thirty. 
MR. BINDEMAN: I do have my witness who can go on, not on 
the question of liability. 
THE COURT: I think I will probably direct a verdict against 
you anyway, unless something happens from that deposition that would 


142 change my opinion. I am not going to take testimony on the 


issue of damages. 
* 


152 THE COURT: 
* * * 
153 Now, what would you like to do? 

MR. BINDEMAN: Well, I would like to go on, Your Honor. I 
think we have made a prima facie case and I would like to go on. 

THE COURT: I don't think you have a prima facie case. I 
think it is only fair for me to indicate to you that in my opinion you 
don't have a prima facie case on the issue of liability. 

MR. BINDEMAD: Is Your Honor indicating or are you ruling? 

THE COURT: Iam not ruling. I won't rule until you say you 
rest on the issue of liability and Mr. Welch makes his motion, but Iam 
warning you of the possibility. I sometimes think it is a matter of 
fairness to lawyers for a judge to indicate which way his mind is run- 
ning tentatively, rather than to wait until the crucial moment comes and 
then make his ruling, which I could do. 

MR. BINDEMAN: I shall leave that up to you. I must make 

154 this statement for the record. When you indicated yesterday 
that you would prefer to hear only liability and then make your ruling, 
as you will remember, I asked you to change that with respect to the 
Plaintiff, at least. 

THE COURT: You did. 

MR. BINDEMAN: I would respectfully suggest that any motion 
for a directed verdict ought to be made after the entire Plaintiff's case 
is over for this reason. For instance-- 
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THE COURT: There is no use you arguing that. 
MR. BINDEMAN: All right. 
THE COURT: This is a proper procedure, a desirable proce- 
dure. You put in all your case on liability and rest, subject to proof of 


damage. 

In fact, I know at least one District where they send the jury 
out twice. First, to decide liability, and then, if the verdict is for the 
Plaintiff, they take evidence of damage and send the jury out a second 
time. : 

I don't do that. I don't do that if the Plaintiff makes a prima 
facie case. 

MR. BINDEMAN: This is not our practice, as I understand it. 

Your Honor, it comes into the question also of the Plaintiff's 
case being prejudiced. You see, Your Honor, we expect to produce 
medical testimony to show proximate cause. This, too, relates to 
liability. 

155 THE COURT: Well, Mr. Bindeman, the question is not one of 
proximate cause. 

I think you have proof of proximate cause here, prima facie 
proof, I mean, namely, some liquid that she got into her ear'caused 
the impairment of hearing. I think you got a prima facie case. 

The question is whether there is any negligence on the part of 
the Defendant. : 

Now, this is a practice that I follow. You can note an objec- 
tion, but I am not going to let you waste time arguing about it. 

MR. BINDEMAN: I didn't intend to pursue it any further, Your 
Honor. I did want to say, very respectfully-- 

THE COURT: There is no question of any lack of reapect. = 
of you gentlemen are very respectful to the Court. 

MR. BINDEMAN: Thank you, sir. 

THE COURT: After all, each of you hasbeen known to this 
Court very favorably for a great many years. 

MR. BINDEMAN: Thank you, sir. I do want to say then-- 
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THE COURT: The Court appreciates Plaintiff's counsel's diffi- 


culties, because the Court has been in private practice himself at one 
time. But after all, I can't make rulings because I appreciate lawyers' 
difficulties, you know. 


MR. BINDEMAN: With the exception of Mr. Wallace's testi- 


mony, which I think we have already covered, this would be all the 
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172 


testimony which I would have on the naked question of negligence. 
* a * * 


MR. BINDEMAN: If the Court please, and ladies and gentlemen 


of the jury, I would like to read to you the questions and answers of a 


witness whose deposition was taken by Mr. Welch and myself yesterday, 


Thursday, January 22. 


The deposition is as follows: 
This is examination by Mr. Bindeman: 
(Reading) 
"Mr. Wallace, would you state your full name? 
Answer: Charles C. Wallace. 
* * * 
"What is your occupation? Answer: Hairdresser. 
"Are you the owner of a shop known as Head's of 
Bethesda? [Answer] Yes, Iam. 
"Where is that shop known as Head's of Bethesda loca- 
ted? Answer: 7248 Wisconsin Avenue in Maryland." 


* * * * 


MR. WELCH: I admit his qualifications. 

* * * * 

MR. BINDEMAN: (Reading) "Are you familiar with the care, 

ordinary skill and ability a beauty parlor operator should exer- 

cise in giving haircutting, permanent waving and rinses and 

shampoos in the District of Columbia? Answer: Yes. 
"Question: Now, assume, Mr. Wallace, that a custo- 

mer in a beauty parlor in this community ordered a haircut, a 


cold permanent wave and a Roux tint to be given her. Assume 
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that in the course of such treatment 3 shampoos were given that 
customer, one after the haircut, one after the permanent wave, 
and one after the tint. Assume that in the course of giving the 
customer the 3 shampoos, approximately 7 soapings, and ap- 
proximately 12 rinses were given to that customer. Assume 
that prior to the first shampoo the beauty parlor operator was 
advised by the customer that she had only one good ear and had 
to protect it. 

"Assume further that the customer requested cotton 
from the operator which the customer placed in her ears. As- 
sume further that during the course of administering the sham- 
poo the beauty parlor operator splashed water and suds over the 
customer's ears and forehead so that it had to be mopped with a 
towel. ; 

"Assume further that the customer replaced the cotton 
in her ears at least twice during the first shampoo; two to three 
times during the second shampoo, and two, three or four times 
during the third shampoo, and that when the cotton was taken 
out of the ears it was dripping, soaking wet. 


"Assume further that the customer complained to the 


operator about the excess water, suds and other liquids, but 
that after such complaint, the operator did not take any addi- 
tional precautions and there was no difference in the treatment. 

"Assume further that in the course of these soapings 
and rinsings the operator did not put her hand over the custo- 
mer's ears and did not hold it over the customer's ears. 

"In your opinion, Mr. Wallace, was that beauty parlor 
operator exercising that degree of skill and care which is 
usually exercised by a person of ordinary skill, ability and pru- 
dence who--" 

* * * x 

"Who are engaged in the business of giving shampoos, 

permanent waves, tints, and haircutting in this community." 


* * 


And the answer was: 

"T would say 'no.'" 

Then, (reading): 

"Question: Mr. Wallace, in your opinion, what should 
an operator of ordinary skill, ability and prudence, engaged in 
the business of giving shampoos, tints and permanent waves in 
this community, have done under the circumstances I have re- 
lated to you?" 

MR. WELCH: I object to that question. 

THE COURT: You object? 

180 MR. WELCH: I object to that question. It isn't a question of 
what the operator should have done. It's a question of whether what 
she did was or was not-- 

THE COURT: Iam inclined to sustain that objection. Objection 
sustained. 

* * 

183 [MR. BINDEMAN: ] 

At the middle of page 15, your Honor, I said: 

"Question: What else should the operator have done?" 
MR. WELCH: I object to the question. 

THE COURT: I sustain the objection on the same grounds stated 
heretofore. 

MR. BINDEMAN: Yes, sir. Then, at the middle of page 16: 
(Reading) 'Precisely what should a careful operator have done?" 

184 MR. WELCH: Same objection, your Honor. 

THE COURT: Objection sustained on the same ground. 

I repeat that the question isn't what this particular witness 
thinks an operator should do, but what the custom is in the community 
for operators to do. And that is a different matter and goes right to 
the substance and is no mere technicality. 

MR. BINDEMAN: A further question, your Honor, on the bot- 
tom of page 16: (Reading) "In your opinion, would a reasonably 
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careful and prudent operator cause so much water to be splashed or 
directed around the face and the ears as to warrant changing the cotton 
six times or more?" 

MR. WELCH: I object to that, your Honor. 

THE COURT: Sustained, on the same ground. 

MR. BINDEMAN: (reading) "Question: Would a reasonably 
careful and prudent operator--" 

THE COURT: I will sustain the objection also on another 


ground: 
I don't think the evidence justifies that hypothesis that the cot- 
ton was changed six times or more; I thought the witness testified four 


times. 

MR. WELCH: I think that was the testimony. 

MR. BINDEMAN: Your Honor, I would respectfully submit that 
the testimony was that it was changed at least two times on each sham- 
poo, and that would make six times. : 

185 THE COURT: Well, anyway, I sustain the objection on the 
other ground. 

MR. BINDEMAN: (Reading) "Question: Would a peaacnatty 
careful and prudent operator in the course of giving a careful shampoo, 
in the light of the facts I have given to you, cause so much water and 
suds to be splashed around the face as to cause the cotton which was in 
the ear and which was taken out some 6 times or more to be soaking 
wet?" 

MR. WELCH: Same objection. 

THE COURT: Objection sustained on the same ground. 

* * * * : 

MR. WELCH: tr eats 

(Reading) "Assume, Mr. Wallace, that a customer ees an 

appointment to go to a beauty shop and the customer desires to 

have a permanent and a tint at the same sitting, and of course, 
that would include haircutting and the necessary shampooing 
with it and she was advised by the operator it was not 


* * 


And the answer was: 


"T would say 'no.'" 
Then, (reading): 

"Question: Mr. Wallace, in your opinion, what should 
an operator of ordinary skill, ability and prudence, engaged in 


the business of giving shampoos, tints and permanent waves in 

this community, have done under the circumstances I have re- 

lated to you?" 

MR. WELCH: I object to that question. 

THE COURT: You object? 

180 MR. WELCH: I object to that question. It isn't a question of 
what the operator should have done. It's a question of whether what 
she did was or was not-- 

THE COURT: Iam inclined to sustain that objection. Objection 
sustained. 

* * 

183 [MR. BINDEMAN: ] 

At the middle of page 15, your Honor, I said: 

"Question: What else should the operator have done?" 

MR. WELCH: I object to the question. 

THE COURT: I sustain the objection on the same grounds stated 
heretofore. 

MR. BINDEMAN: Yes, sir. Then, at the middle of page 16: 
(Reading) "Precisely what should a careful operator have done?" 

184 MR. WELCH: Same objection, your Honor. 

THE COURT: Objection sustained on the same ground. 

I repeat that the question isn't what this particular witness 
thinks an operator should do, but what the custom is in the community 
for operators to do. And that is a different matter and goes right to 
the substance and is no mere technicality. 

MR. BINDEMAN: A further question, your Honor, on the bot- 
tom of page 16: (Reading) "In your opinion, would a reasonably 
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careful and prudent operator cause so much water to be splashed or 
directed around the face and the ears as to warrant changing the cotton 
six times or more?" 

MR. WELCH: I object to that, your Honor. 

THE COURT: Sustained, on the same ground. 

MR. BINDEMAN: (reading) "Question: Would a reasonably 
careful and prudent operator--" 

THE COURT: I will sustain the objection also on another 
ground: 

I don't think the evidence justifies that hypothesis that the cot- 
ton was changed six times or more; I thought the witness testified four 
times. | 

MR. WELCH: I think that was the testimony. 

MR. BINDEMAN: Your Honor, I would respectfully submit that 
the testimony was that it was changed at least two times on each sham- 
poo, and that would make six times. 

185 THE COURT: Well, anyway, I sustain the objection ¢ on the 
other ground. 

MR. BINDEMAN: (Reading) "Question: Would a Susonatily 
careful and prudent operator in the course of giving a careful shampoo, 
in the light of the facts I have given to you, cause so much water and 
suds to be splashed around the face as to cause the cotton which was in 


the ear and which was taken out some 6 times or more to be soaking 


wet?" 


MR. WELCH: Same objection. 

THE COURT: Objection sustained on the same ground. 

* * * * 

MR. WELCH: rat 

(Reading) "Assume, Mr. Wallace, that a customer makes an 
appointment to go to a beauty shop and the customer desires to 
have a permanent and a tint at the same sitting, and of course, 
that would include haircutting and the necessary shampooing 
with it and she was advised by the operator it was not 
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recommended by the shop to give a permanent and tint at the 
same time. They recommended against it and preferred the 
customer have a period of time elapse between the permanent 
and the tint but the customer, notwithstanding that recommen- 
dation, insisted she wanted the tint the same day; that she was 
advised if she desired it they would ask her to sign a release 
releasing the shop. Up to that point is what the shop told her 
and in connection with that is in accord with good, approved 
methods of hairdressing shops, and after she signed the release 
they proceeded and cut her hair and after the haircut they gave 
her a shampoo preceding the permanent; that the shampoo had 
one rinse; that at no time previous to the shampoo, or during 
the entire work that was done was the customer advised of any 
ear condition or ear trouble of any kind;--" 
THE COURT: I think you read the "customer" was advised; it's 
the operator. 
MR. WELCH: The operator was advised--I'm sorry. 


(Reading) "* * * neither did the customer ask nor suggest that 


any cotton be used or placed in her ears. 

"That during the rinsing of the hair that the hose was 
kept close to the patient's head and that no water was splashed 
or slopped--the terms used by the plaintiff-on her face or 
clothes, nor was any water gotten in her ears; that after the 
shampoo and rinsing the hair was dried and the permanent was 
given; that up to that time the customer made no complaints of 
any kind either of water in her ears or on her face or anything; 
that after the permanent--the usual waiting time--the hair was 
again shampooed and then rinsed; that during the shampoo and 
rinse no complaint of any kind was made by the customer as to 
water in her ears; no request was made for cotton for the ears 
nor was anything said about any difficulty with the ears nor did 
the customer at any time indicate any water had gotten in her 
ears; that after the regular time for drying again, then the tint 
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was given by brush, and after a waiting period of approximately 
20 minutes it was rinsed out. At that time, no complaint was 
made of any kind; no water was said to have gotten in the ears, 
nor was anything said indicating to the operator that water was 
in the ear; that when the rinsing was completed and the hair 

was dried, the hair was combed and set and completely ar- 
ranged and the customer expressed satisfaction with the serv- 
ices rendered, the customer paid her check and left the shop 
apparently happy and satisfied. 

"Assuming those were the facts, would you say / that the 
technique or methods used by the operator were in accord with 
the usual customary practices of the trade?" 

MR. BINDEMAN: I object, your Honor. 

THE COURT: Objection overruled. 

MR. WELCH: On page 26, near the center, your Honor, the 
answer: (Reading) 

"] would say it was all right." 

MR. BINDEMAN: Now, on further examination of this witness, 
I said: (Reading) | 

"Question: Mr. Wallace, I call your attention to the 
fact that in his rather long and involved question which Mr. 
Welch gave you, he did not state the operator cupped the cus- 
tomer's ear nor did he say that the operator put her hand over 


the customer's ear. Would you say that was necessary ? 


Answer: To give a good shampoo that is necessary. 

"Question: So, is your answer different in view of the 
point I have made? Mr. Welch did not include that item in his 
question. Would you say that in light of the omission of two 
material facts as the shampooing was detailed in his question, 
was it given in accordance with good practice vals ! 


* * * * 


MR. BINDEMAN: Then I further stated: (Reading) — 


* * * * 
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"Since Mr. Welch's question omitted having his operator 
cup the customer's ear, or put the operator's hand over the 
customer's ear, would you now state in the light of that whether 
or not the operator in Mr. Welch's question was observing 
good practice? Answer: She wasn't observing good practice. MM 
MR. WELCH: Now, if the Court please, reading further on 

page 27, just below that, by Mr. Welch: (Reading) 

"If no water got in the ear and no complaints were made, 
and I don't admit she didn't do the cupping--I didn't think of it 
in my question--but if no water got in her ear, certainly there 
was nothing wrong with the shampoo, was it? Answer: If no 
water got in the ear it was a good shampoo; it was properly 
given." 

* * 

190 (AT THE BENCH:) 

MR. WELCH: I would like to move for a directed verdict on 
behalf of the defendant on the grounds that the plaintiff has failed to 
make out a prima facie case, and particularly in respect to showing 
any negligence and that that negligence was the cause of any condition 
complained of. 

The only thing they have is the plaintiff herself saying that "I 
asked for cotton; I was given cotton, and I put it in my ears. I asked 
for it whenever it got wet. They slopped water and water went in my 
ears." 

That's all they have. They have no showing that anything was 
done in the giving of the shampoo that was negligent. And if they have 
no negligence in the giving of it, no matter what the condition came 
from, even if it came from water, then they haven't proved their case. 

THE COURT: Mr. Bindeman. 

191 MR. BINDEMAN: Your Honor, as the witness has testified 
that water was slopped about her face, to the extent that it was neces- 


sary for her to remove and have six separate insertions of the cotton; 
that each time the cotton was taken out of it dripping, soaking wet, 
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indicating that a large amount of water had gotten in-- 

THE COURT: If she objected to the fact that there was too 
much water that had gotten into her ear, on her face and her ears, I 
should have thought that she would get up from the chair the first time 
that she had to change the cotton. 

MR. BINDEMAN: This may be very true and may zm good ar- 
gument on final argument, but I don't think it goes to the motion at 
this time, because, as we all know, the motion at this time concedes 
that all she said was true. 

THE COURT: Yes, I am assuming the facts that she' testified 
to are true; and if so much water got in her ears that the cotton had to 


be changed six times and she objected to it getting in her ears, that 


she would have gotten up from the chair when she found it necessary 
to change the cotton. 

MR. BINDEMAN: I asked her why she didn't do something 
she said she had no reaction. 

THE COURT: She had-- 

MR. BINDEMAN: She had no reaction. I have made: fund point 
on the legal issue. 

192 THE COURT: What is the negligence? 

MR. BINDEMAN: The negligence is the degree of water 
caused to enter into her ear, the failure to cup the ear, the failure to 
take protective-- : 

THE COURT: What is meant by "cupping the ear?" | 

MR. BINDEMAN: Cupping the ear. I am showing you. 

(Indicating) 

Putting your hand over it and bringing the ear forward--the 
ear--putting the hand over it. 

THE COURT: You mean the operator should have put her hand 
over it? The operator has to use both hands. 

MR. BINDEMAN: No, sir. When she's giving a anarnincos and 
the head goes back, and she uses one hand to soap, and she can do this 
with the other hand. ; 
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The questions involved are for the jury to determine. 

It has been stated by an expert witness that what was done was 
not in accordance with good practices in the District of Columbia and 
this community. 

As a matter of fact, the question we just asked, (Reading) 
"Since Mr. Welch's question omitted--" 

THE COURT: I have read the evidence. I just wanted to get 
your view. 

Mr. Bindeman, in your opening statement, you indicated that 
lots of water got into her ears, and, in addition to water, a lot of the 
chemical that was used in connection with the tinting of the hair, and 

193 that it was the chemical that caused the injury to the ear. 

There is not even a scintilla of evidence, not to speak of sub- 
stantial evidence--there is not even a scintilla of evidence that any- 
thing but soap and water got into her ear. 

Now, you know, after all, Judges don't live in vacuums. Don't 
we all get water in our ears when we shave or wash or take a shower 
or take a tub bath? I do. 

MR, BINDEMAN: Before we go further, I would like to make 
this point for the record, your Honor: 

I believe that your Honor's comments are made in too louda 
tone, because they are heard by the jury. I would respectfully urge 
that comments like this-- 

THE COURT: Mr. Bindeman, this is a common law Court, 
and the Court has a right to comment on the evidence. 

And I am making it loud enough now for the jury to hear. 

Of course, I have a right, but I would always instruct the jury 


that my comments on the evidence are not binding upon them; that they 


must make their own decisions on the facts. 

But you have practiced in this Court long enough to know that a 
Federal Court is a common law Court, and Judges have the common 
law powers. 

MR. BINDEMAN: If the Court please, may I respectfully make 
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a motion for a mistrial at this time. 
194 THE COURT: Frivolous. Denied. 
Now, Mr. Bindeman, just because I know you are disappointed 


with the way the case is progressing, that is no reason for going out- 


side the proper scope. 

MR. BINDEMAN: Your Honor, I don't mean to go outside the 
proper scope. : 

THE COURT: The motion for a mistrial is absolutely frivolous. 

MR. BINDEMAN: May I say that I am not disappointed with my 
evidence; I am disappointed with the Court's appreciation of the evi- 
dence. 

THE COURT: That may be. That may be. I am going to 
direct a verdict. 

I don't see any proof of negligence. 

MR. BINDEMAN: Very well, sir. 

(COUNSEL HAVING RETURNED TO TRIAL TABLES:) 

THE COURT: The Court is of the opinion that there has been no 
proof of any negligence on the part of the operator of this beauty parlor. 

And in this connection, among other things, the Court might 
advert to the fact that in his opening statement, counsel for the plaintiff 
indicated that proof would be given of the fact that in addition to water 
and soap getting into the plaintiff's ears, some of the tint, some of the 
chemical that was used in administering the tint, also got into her ear, 
and that it was this chemical that caused an injury to the ear, 

195 There has been not a scintilla of proof adduced that any chemical 

entered the plaintiff's ear. 

There has been testimony that soap and water entered the plain- 
tiff's ear, but I think it is a matter of common knowledge that when a 
person washes his face or his head, that, naturally, the face and 
head gets wet, and some water may enter the ears. 

However, there is not sufficient proof here that the operator de- 
parted from accepted standards. In fact, there is not sufficient proof 
as to what the standards were. And, certainly, there is no proof that 
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the operator did not comply with them. 
Nor is there any proof that water entered the plaintiff's ears 
because of any failure of the operator to comply with standards. 
Under the circumstances, the Court has no alternative but to 


direct a verdict for the defendant. 
* * 


[ Filed January 23, 1959] 
VERDICT AND JUDGMENT 
This cause having come on for hearing on the 21st day of Janu- 


ary, 1959, before the Court and a jury of good and lawful persons of 


this district, to wit: 

Carolyn L. Snowden Henry W. B. Harrison 

Mary K. Skinner Oliver E. Hassell 

Edward S. Holmes, Jr. Santino Alonzo 

Martha J. Gallene Benjamin A. Nicholson 

Sarah E. Mandue Grant L. Strong 

Lucy Hamilton Malvina M. Stewart 
who, after having been duly sworn to well and truly try the issues be- 
tween Ethel May White, plaintiff, and Louis Creative Hairdressers, 
Inc. , defendant, and after this cause is heard and given to the jury in 
charge, they upon their oath say this 23rd day of January, 1959, that 
they find for the defendant against said plaintiff by direction of the 
Court. 

WHEREFORE, it is adjudged that said plaintiff take nothing by 
this action, that said defendant go hence without day, be for nothing 
held and recover of plaintiff his costs of defense. 

HARRY M. HULL, Clerk, 


By /s/ Irene B. Burroughs 
eputy Clerk. 


By direction of 
Judge Alexander Holtzoff 


59 
[ Filed February 19, 1959] 
NOTICE OF APPEAL 
Notice is hereby given this 19th day of February, 1959, that 
ETHEL MAY WHITE hereby appeals to the United States Court of Ap- 
peals for the District of Columbia from the judgment of this Court en- 
tered on the 23rd day of January, 1959, in favor of LOUIS CREATIVE 
HAIR DRESSERS, INC., against said ETHEL MAY WHITE. | 
/s/ J. E. Bindeman 


/s/ Dexter M. Kohn 
ttorneys for Plainti * * * 


[ Certificate of Service] 
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QUESTIONS PRESENTED 


Whether the plaintiff below had presented sufficient 
evidences of negligence on the part of the defendant to 
cause reasonable men to differ. 


Whether the Court below properly excluded questions 
posed to an expert, which questions were framed to elicit 
what the particular expert considered should be done in 
a particular situation, rather than what the general cus- 
tom was in this vicinity under the facts stated. 


Whether the Court below properly exercised its disere- 
tion in limiting the plaintiff to proof of negligence before 
permitting evidence of damages. 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,048 


Erae, May WHItTe 
Appellant 


v. 


Louis Creative Harrpresser, Inc. (a corporation) 
Appellee 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTER STATEMENT OF THE CASE 


On April 26, 1956 the appellant, hereafter referred to 
as plaintiff, was a customer in a beauty parlor owned and 
operated by the Appellee Corporation, defendant in the 
court below here and after referred to as the defendant. 


At the trial of the case below the trial Judge directed 
a verdict for the defendant at the close of the plaintiff’s 
evidence, and therefore, all of the plaintiff’s evidence is 
‘considered and assumed to be true; and, thus, the follow- 
ing factual situation is presented: When the plaintiff pre- 
sented herself at the defendant’s establishment she in- 
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formed the agents of the defendant that she wished to 
have a hair cut, a permanent wave, and a tint, and she 
was shown to an operator. She told the operator she 
had only one good ear and had to protect that (JA 19). 
The plaintiff asked the defendant’s agent for some cotton 
to place in her ears which the plaintiff did. No question 
is presented by the appellant as to the protective gar- 
ments, therefore no details will be enumerated. 


The operator gave a hair cut to the plaintiff who testi- 
fied that she then complained to the defendant’s manager 
that the hair cut was not properly given and that it was 
too short (JA 14). The operator then shampooed the 
plaintiff’s hair, using three rinses and three soapings 
(JA 83, 84). The operator then administered to the 
plaintiff a permanent wave, which the defendant could 
not say for certain was a cold or hot wave (J. 82). After 
the permanent, the plaintiffs hair was again shampooed 
receiving one soaping and two rinses (JA 85). The 


operator than applied a roux tint to the plaintiff's hair 
after which the plaintiffs hair was shampooed again, 
receiving this time four to six soapings and from five 
to seven rinses (JA 86). The plaintiff made no com- 
plaint to the supervisor and made no complaint to any 
person in charge of the shop upon leaving (JA 88). 


During the course of all these shampoos the plaintiff 
sat in a chair reclining backward with her head over 
the wash bowl. The plaintiff testified that during the 
course of these shampoos she had to change the cotton 
in her ear from six to nine times, because the cotton 
had become soaked or saturated. The plaintiff testified 
that she complained to the operator during the course of 
these soapings and rinsings that she was becoming all 
“slopped up” having water on her face, neck, and in her 
ears. The plaintiff stated that the operator failed to 
cup her ear or fold it back during these rinsings. 
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The plaintiff then presented one Helen Flynn whose 
qualification in cosmetology were conceded by the de- 
fendant. Plaintiff’s counsel then posed a hypothetical 
question to Mrs. Flynn, which after corrections made to 
suit the objections of the defendants, contained the fol- 
lowing facts: That a customer orders a hair cut, a cold 
permanent wave, and a roux tint to be given her in a 
beauty shop in this community; that in the course of 
giving the treatment, the operator gives the customer 
three shampoos, one after the hair cut, one after the 
permanent wave, and one after the tint. That in the 
course of giving the customer the three shampoos, ap- 
proximately seven soapings are given to the customer, 
and approximately twelve rinses; that prior to giving 
the shampoo the operator is informed by the customer 
that she has only one good ear and has to protect that. 
That the customer requested that the operator provide 
the customer cotton to put in her ear and the customer 
‘placed cotton in her ear; that during the course of ad- 
ministering the shampoo, the operator splashed water 
and suds over the customer’s ears and forehead so that 
it had to be mopped with a towel; that the customer re- 
placed the cotton in her ears at least twice during the 
first shampoo, two or three times during the second 
shampoo, and two, three, or four times during the third 
shampoo; and that when the cotton was taken out of 
the ear it was dripping, soaking wet; that the customer 
complained to the operator about the excess water, suds 
and other liquids, and that after such complaints the 
operator did not take any additional precautions and 
there was no difference in the treatment; that in the 
course of giving these soapings and rinsings, the opera- 
tor did not put her hands over the customer’s ears, and 
did not fold the customer’s ears. Mrs. Flynn was then 
asked that assuming the truth of all of the facts above 
stated, whether in her opinion the operator was exercis- 
ing that degree of skill and care usually exercised by 


4 


peauty parlor operators of ordinary skill, ability and 
prudence who are engaged in the business of giving 
shampoos in this community: Mrs. Flynn’s answer was 
“I would say not” (JA 33, 35). Plaintifi’s counsel asked 
no other questions of Mrs. Flynn to elicit in what par- 
ticular the operator was not adhering to the standard 
practice of beauty operators in this community. 


Plaintiff’s counsel then presented a second expert wit- 
ness whose testimony was presented by deposition. The 
second expert, a Mr. Charles C. Wallace, was conceded 
by the defendant to be an expert in the field of cosme- 
tology. Mr. Wallace was asked a question containing the 
same factual situation presented to Mrs. Flynn and his 
answer was “I would say no”. (JA 48-50). Plaintiff's 
counsel then asked Mr. Wallace a series of questions 
designed to elicit from Mr. Wallace what he considered 
should have been done in the particular factual situation. 
These questions were objected to by the defendant and 
the objections were sustained by the court below (JA 50- 
51). On re-direct examination the plaintiff's counsel 
elicited from Mr. Wallace a statement that if the opera- 
tor did not put her hand over customer’s ear she wasn’t 
observing good practice (JA 54). However, on re-cross 
examination, Mr. Wallace stated that no matter what 
method was used, if no water got in the ear it was a 
good shampoo, and it was properly given (JA 54). 


The plaintiff, having been previously restricted by the 
Court to testimony on the issue of liability, then rested 
his case, and the defendant moved for directed verdict 
for failure to prove negligence. or prove that any act 
of the defendant caused the injury alleged. The Court 
directed a verdict for the defendant stating that the 
plaintiff had not proved that any chemical had entered 
the plaintiff’s ear, and that only proof that soap and 
water had entered the plaintiff’s ear had been produced 
(JA 57). The Court took jurisdictional notice of the fact 
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that when a person washes their face and head, water is 
likely to enter the ears, and that no proof had been pre- 
sented to demonstrate that the operator had departed 
from the standards for beauty operators of the District 
of Columbia, and stated, that, in fact, no proper proof 
of any particular standard had been offered, and there- 
fore directed the verdict (JA 57-58). 


SUMMARY OF ARGUMENT 


The court below properly exercised its discretion in 
restricting plaintiff to proof of liability before proceeding 
to proof of damages. Such restriction is merely a rule 
governing proceedings at the trial and does not effect 
any material right of the plaintiff, and is clearly reason- 
able and within the discretion of the trial Court. 


In examining experts, counsel is limited to asking 
whether a given set of facts constitutes practice within 
the accepted standards for a reasonable and prudent 
operator in that vicinity. Any questions asked which 
elicit from some expert what the expert feels should be 
done in that situation, substitute a particular expert for 
the standard which the law applies as to situations of 
this kind, namely, the custom of the community for per- 
sons engaged in the particular trade. It is a well Inown 
fact which can be judicially recognized that there are 
differences of opinion among persons in various occupa- 
tions and professions as to the best method of proceeding 
under a given set of circumstances. The fact that these 
differences exist is no proof of negligence on the part 
of the defendant. The only proof which is acceptable in 
a court of law is whether that defendant departed from 
accepted standards which the whole profession or occupa- 
tion recognizes as necessary. The court below, therefore, 
properly excluded all questions presented to Mr. Wallace 
which were designed to elicit from Mr. Wallace what he 
felt the operator should have done in the circumstances. 
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The court below properly applied the standard for 
directing a verdict at the close of the plaintiff's case. 
He determined that there was not more than a scintilla 
of proof of negligence on the part of the defendant. The 
plaintiff’s experts testified in sum and substance that, 
as long as water does not enter the ear, the shampoo is 
a success by cosmetology standards in the District of 
Columbia. It is a fact, known to all, of which the judge 
‘took judicial notice that in washing the hair, water and 
soap often time enters the ears through no negligence 
merely because of the nature of the operation and this con- 
stituted no more than a scintilla of proof of negligence. 


ARGUMENT 


I 


The Action Of The Court Below In Restricting The 
Plaintiff To Proof Of Liability Before Proceeding To 
Proof Of Damages Was A Proper Exercise Of The 
Discretion Of The Trial Judge. 


The court below at Page 21 of the Joint Appendix 
stated that the practice of requiring proof of liability 
before proceeding to any proof of damages had been 
used repeatedly in his court, and, that to his knowledge 
other judges of the court below used the same procedure. 
The reasons stated for the ruling appear on their face 
to be eminently reasonable and just. It is a matter of 
common knowledge that the docket in this jurisdiction 
is crowded and that the court has adopted many methods 
of procedure, such as calendar calls, to aid in the expedi- 
tious disposition of cases. A rule, such as used here by 
the trial court, reasonably intended to expedite the hear- 
ing of trial cases, is within the discretion and power of 
the court below. Tribune Review Publishing Company 
v. Thomus, (1957) 153 F Supp. 486 aff’d 254 F 2d 883. 


It is immaterial that the method of proceeding has not 
been published in a formal rule of the court below, for in 
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the case of The Semarins (ED N.Y. 1931) 50 F 2d 623, 
the Court ruled that established practice has the same 
force and affect as a rule of court. This Court ruled 
in Simons v. Morrison (1898) 13 App D.C. 161, that in 
construing a rule of Court great weight is to be given 
to the opinion of the Court by which it has been made, 
and whose practice it has been intended to regulate. ~ 


In the face of these generally recognized principles of 
judicial regulation of courtroom procedures the plaintiff 
has not presented in his brief in this Court any state- 
ment of prejudice because of the rule of the Court below. 
The only contention made by the plaintiff is that medical 
testimony was offered and refused and that this testi- 
mony would go to the question of liability on the issue 
of proximate cause, however, the Court stated that his 
ruling on the directed verdict did not include a ruling 
that no prima facie case had been made out on the issue 
of proximate cause; and in fact ruled exactly the con- 


trary when excluding the offer of the medical testimony 
(JA 46, 47). 


Ot 


The Court Below Properly Restricted The Plaintiff's 
Examination Of Expert Witness, To The Standard 
Of Care For Reasonable And Prudent Operators Of 
Beauty Parlors In This Vicinity. 


The plaintiff on page 12 of his brief has correctly set 
forth the standard of care to which the defendant was 
held in this case, namely, that the defendant owed the 
plaintiff duty of ordinary care, and ordinary care has 
been defined as being that degree of care usually exer- 
cised by persons of ordinary skill, ability and prudence 
engaged in the business of giving permanent wave treat- 
ments, hair tints, shampoos and hair cuts in the commu- 
nity. Plaintiff was permitted to ask both of her expert 
witnesses hypothetical questions designed to elicit from 
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them their opinion of whether the actions of the operator 
conformed to the standards of care for beauty operators 
in this vicinity. However, plaintiff’s counsel attempted 
to go beyond this standard with the expert witness 
Wallace when he asked a series of questions appearing 
on pages 50 and 51 of the Joint Appendix. gThese ques- 
tions all are oriented so as to present to the jury what 
) Mr. Wallace felt the operator should do, whereas, his 
only purpose in providing testimony at the trial was to 
provide to the jury a knowledge of community standart 
for beauty operators w. it was assumed the ju 
out not—inve as 4 mater Of-comton_nowled@e 7 
Whether-or not-Mr-Wallace would agree with the metho 
used by the operator agent, of the defendant in this 
case, or whether in fact he agrees with the standards for 
beauty operators in this community, is immaterial in this 
case, and would have been prejudicial if permitted by 
the trial judge. The defendant and the defendant’s oper- 
ator were not on trial for adhering or not adhering to 
the standards which Mr. Wallace feels are necessary to 
give a proper hair cut, wave, and hair tint plus sham- 
poos; the defendant is held merely to the standard ordi- 
narily used by the beauty operators in this community. 


The fact that experts in every field disagree in some 
particulars with the standard method used by that pro- 
fession is too well known to need illustration. To re- 
quire this defendant to use methods which would be 
considered appropriate in the personal opinion of every 
expert in cosmetology in the District of Columbia would 
be an unreasonable burden which the law does not recog- 
nize. Plaintiff in her brief is apparently trying to make 
the point that the questions were obviously designed to 
elicit from Mr. Wallace what the operator should have 
done to adhere to the community standards for ordinary 
and prudent beauty operators. This may very well have 
been what was in the mind of plaintiff’s counsel in asking 
the questions, but the questions themselves are worded 
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to elicit from Mr. Wallace what he personally felt the 
operator should have done; and he is asking this Court 
to assume that the jury understood what was in his 
mind, when that did not appear from the words he used, 
and would not appear from the answers to the questions, 
if they were responsive. 


Plaintiff can hardly complain that the ruling of the 
Court below is obscure and that the Court did not make 
plain what questions were admissible, for the Court gave 
explicit meaning to its rulings when he stated at page 
50 of the Joint Apendix “I repeat that the question isn’t 
what this particular witness thinks an operator should 
do, but what the custom is in the community for operators 
to do. And that is a different matter and goes right to 
the substances and is no mere technicality.” Plaintiffs 
counsel, unfortunately for his case, was not in a position 
to cure the errors of these questions because the testi- 
mony was being presented by deposition, however, the 
necessity for using the deposition was purely the re- 
sponsibility of the plaintiff’s counsel. The court below 
gave the plaintiff’s counsel ample opportunity to have 
the witness appear in person, and recessed the trial for 
considerable periods to give the plaintiff’s counsel op- 
portunity to produce the witness, Wallace. Plaintiff 
chose not to use the processes of the court to have the 
witness appear, which he had every right to do, but 
chose to rely upon the deposition, and can hardly com- 
plain that the testimony was not admissible and that he 
had no opportunity to cure the defects in the questions 
because the use of a deposition was his choice. 


The use of expert testimony is allowed in Court only 
to provide to the jury opinions on subjects which the 
ordinary layman is not capable of understanding. The 
question before the jury for which Mr. Wallace was 
called was whether the defendant’s operator acted in 
accordance with the accepted practices and standards of 
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beauty operators in the District of Columbia. In refus 
ing to allow the plaintiff to present testimony as to what 
the particular expert, Wallace, thought should have been 
done, the court below was within its proper scope of dis- 
cretion. The Federal Courts of Appeals have repeatedly 
stated that the scope and form of a hypothetical question 
posed to an expert is peculiarly within the realm of the 
trial judge’s discretion. Ranger, Inc. v. Equitable Life 
Assurance Society of U.S., (CCA 6, 1952) 196 F 2d 968; 
Casey v. Seas Shipping Company, (CCA 2 1949) 178 F 
2d 360; Permanente Metals v. Pista, (CCA 9 1946) 154 
F 2d 568; Moyer v. Atena Life Insurance Company (CCA 
3 1941) 126 F 2d 141. 


Even assuming that the questions posed by plaintiff’s 
counsel to the expert Wallace should have been admitted 
in a proper case, the error in excluding these questions, 
if any, becomes moot because the expert himself stated 
that there was no specific standard method of giving 
shampoos, and, that the only criterion was that water 
and soap not be allowed to enter the ears of the cus- 
tomer. It is clear then, that the answers to the questions 
posed by plaintifi’s counsel, would have elicited only 
what Mr. Wallace feels should be done to arrive at the 
desired result, but that he acknowledges that there is no 
set standard for arriving at this desired end. 


The question of the admissibility of these questions is 
also rendered moot by the fact that the plaintiff failed to 
prove that anything other than soap and water entered 
the customer’s ear; and, as the court below pointed out, 
this is a matter of common knowledge and not a field 
where expert testimony is necessary. Kenny v. Wash- 
ington Properties, 76, App. D.C. 43; see also Alabama 
Great Southern R. Co. v. Bishop (1956) 265 Ala. 118, 
89 So. 2d 738; Burton v. Horn, & Hardart Co., (1952) 
371 Pa. 60, 88 A 2d 873; Chicago and N.W.R. Co. v. 
Illinois Commerce Comm., (1927) 326 Ill. 625, 158 NE 
376. 
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Plaintiff is, therefore, complaining on this appeal that 
an expert witness was not allowed to give his personal 
opinion as to what a person should do in administering a 
shampoo, when the question before the jary was whether 
the person giving the shampoo acted according to the 
accepted standards and practice for beauty operators in 
the District of Columbia; and the judge, acting within 
the proper scope of his discretion, refused to allow the 
questions as not calling for information which would aid 
the jury in their determination. Further, as the testi- 
mony was finally developed the plaintiff’s own expert 
stated that there was no particular standard method of 
giving a shampoo and that the only untoward occurrence 
of which the plaintiff complained was a matter of com- 
mon knowledge on which the aid of expert witnesses is 
not necessary. 


m 


The Court Below Was Correct In Taking The Case 
From The Jury And Directing A Verdict For The 
Defendant. 


The rule in the District of Columbia by which motions 
for directed verdict are judged was set forth by this 
Court in the case of Shewmaker v. Capital Transit Co. 
(1944), 79 App. D.C. 102, 143 F 2d 142, and this rule has 
been reaffirmed by this Court in Murray v. Towers 
(1956), 99 App. D.C. 293, 239 F 2d 914; Metropolitan 
Life Insurance Co. v. Adams (D.C. Mun. App.) 37 A. 2d 
345. In the Shewmaker case supra this Court stated: 


“The rule applicable in the District of Columbia on 
a motion for a direct verdict, in an action founded 
upon negligence, is that the evidence must be con- 
strued most favorable to the plaintiff; to this end, he 
is entitled to the full effect of every legitimate infer- 
ence therefrom; if upon the evidence, so considered, 
reasonable men might differ, the case should go to 
the jury; if, on the other hand, no reasonable man 
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could reach a verdict in favor of the plaintiff, the 
motion should be granted; a mere scintilla of evi- 
dence is not sufficient; the question is not whether 
there is any evidence, but whether there is any upon 
which a jury can properly proceed to find a verdict 

for the party upon whom the onus of proof is im- 
posed; the burden being upon the plaintiff to estab- 
lish the negligence and injury alleged, if the evidence 
failed adequately to support either element the mo- 
tion should be granted.” (Emphasis by the Court) 

In the court below the plaintiff produced no evidence 

/ that any other liquid other than soap and water entered 
the plaintiff’s ears. The plaintiff produced two experts 
who testified that the facts contained in the long and 
complicated hypothetical questions constituted practice 
which was not in accord with the standards of cosme- 
tology in the District of Columbia; however, the plaintiff 
made no effort with the first expert, and improper efforts 
with the second expert, to elicit from these experts the 
particulars within the hypothetical questions which con- 
stituted improper practice under the cosmetology stand- 
ards in the District of Columbia. On cross-examination 
the first expert presented by the plaintiff testified that 
the mere fact of giving a hair cut, and wave, and tint 
all at the same time did not constitute good practice for 
cosmetology operators in the District of Columbia, unless 
the customer insisted that they be done all at once, which 
‘was true in the instant case. The court below, therefore, 
had been given no evidence as to wherein the plaintiff 
alleged the practice of the defendant’s operator had 
caused her injury. The second expert presented by the 
plaintiff also testified in answer to the long hypothetical 
question that the defendant’s operator had not acted in 
accord with the standards of cosmetology in the District 
of Columbia, however, on cross-examination the same 
expert testified that so long as soap and water did not 
enter the ears of the customer the shampoo was properly 
given. Therefore, there are no standard procedures for 


13 


giving a shampoo, and only the result is standard. We 
have, therefore, testimony as to an untoward result but 
no testimony as to whether the untoward result was the 
product of a negligent act on the part of the defendant 
or the defendant’s operator. Further the court below 
took judicial notice that in the course of having one’s 
hair shampooed or shampooing one’s own hair, soap and 
water often enters the ears and that the mere fact that 
soap and water enters the ears can not therefore be 
evidence of negligence. Even the plaintiff recognized this 
when she failed to proceed on the theory of res ipsa 
loquitur. We have, therefore, evidence that something 
that the defendant operator did was not in accord with 
standard of cosmetology operators in the District of 
Columbia, but whether that departure from the accepted 
standards was in giving the three different treatments 
at the same sitting or whether it was the order in which 
the treatments were given or whether it was the method 
of giving the shampoos or the number of shampoos, we 
are left completely in the dark by the plaintiff who as 
it is said in the Shewmaker case supra has the burden 
of proof. The situation is further confused by the testi- 
mony of the plaintiff’s expert that the only standard of 
judging whether a shampoo has been properly given or 
not is whether water and soap had entered the customer’s 
ears. Thus, whether the ear should be folded back, or 
whether the operator should put her hand over the cus- 
tomer’s ear, or whether ear plugs should be used, how 
the hose should be held, all these are matters of discre- 
tion with the operator. The plaintiff, therefore, failed 
utterly to prove any standard procedure from which the 
defendant or the defendant’s operator had deviated. 
Alternatively, as pointed out by the court below, the mat- 
ter in dispute turned out to be one of common knowledge 
because only soap and water had entered the plaintiff’s 
ear, according to the plaintiff’s proof, and, therefore, the 
aid of experts to enlighten the jury was not necessary. 
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And the judge exercising the common knowledge of all 
persons noted that soap and water often enters a per- 
son’s ear in a course of a shampoo and that this often 
times results without negligence. 


The wide latitude assumed by courts in taking judicial 
notice may be illustrated by the following cases; in State 
v. Leftwich, (1927) 142 Wash. 329, 253 P. 448, the Su- 
preme Court of the State of Washington took judicial 
notice of the fact that in 1901 the general cutting of 
women’s hair in the style of “Bobbed Hair’’ was not then 
common as it has since then become; in Katz v. Helbing 
(1928 Cal.) 271 P. 1062 the California Supreme Court 
took judicial notice of the effect of quick lime on the 
tissues and flesh of the human body. Even in so com- 
plicated and expertise a field as medical science, Courts 
have taken judicial notice of intricate medical phenomena. 
In Hoage v. Royal Imdemnity Co. (1937) 67 App. D.C. 
142, 90 F 2d 387 this Court stated at page 146 ‘“‘it is 
well known that nervous shock, continued anxiety, and 
excessive exertion at work under trying circumstances 
may contribute toward the collapse of persons who are 
already suffering from hardening of the arteries.” In 
Grubb v. Groover (1933) 62 App. D.C. 305, 67 F 2d 511, 
the Court stated “it is common knowledge that the appli- 
cation of x-ray not infrequently result in a burn”. Final- 
ly, this Court in the recent case of Young v. Fishback, 
(1959), 104 App. D.C. 372, 262 F 2d 469 stated that it is 
common knowledge that it is negligent for a surgeon 
to leave so small a fragment as a piece of thread in an 
operative site. The ruling of the court below, that get- 
ting soap and water in a person’s ears during the course 
of a shampoo, is not negligent, as a matter of common 
knowledge, falls far short of the frontiers of judicial 
notice contained in the above cited cases. 


In the course of plaintiff’s argument in this Court she 
has repeatedly stressed two misconceptions; one being 
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that the water was forced into her ears; and the second, 
that in her case greater care should have been taken of 
her ear. With regard to the first of these misconceptions 
there is no testimony that any water was forced into the 
plaintiff’s ear. The only testimony being that water and 
soap entered the plaintiff’s ears and saturated the cotton 
which was in the ear. With regard to the second miscon- 
ception, on page 14 of the plaintiff’s brief she states: 


“More over, the plaintiff had warned the operator 
that this was not the usual case with which the 
operator might be confronted. The Soeretoe had 
been cautioned by the plaintiff that she had ‘only— 
one good ear and had to protect it’ This imposed 
even a greater burden on the defendant.” 


And then the plaintiff cites the case of Arnold v. May 
Department Stores Co., 337 Mo. 727, 825 S.W. 2d 748. 
The fact that the plaintiff had a good ear obviously 
imposed no greater burden on the defendant than the 
defendant would have in dealing with a person with two 
- good ears. A good ear is a good ear, and the care 
normally taken to avoid injuring the ear of a person 
with two good ears is not changed by the fact that some- 
one says that they have one good ear. The plaintiff did 
not state to the defendant’s operator that she had any 
defect in the ear which needed additional protection; 
she clearly stated that there was no defect in the ear. 
The Arnold case supra, therefore, is not appropriate in 
the instant case because in the Arnold case the customer 
informed the operator that she had an allergy to a 
particular dye, and the operator nonetheless used that 
particular dye on the customer’s head. 


The plaintiff relies on the case of Marsteller v. S. 
Kann, Sons & Co., (1929) 59 App. D.C. 28, 32 F 2d 419. 
This case does not appear to be applicable to the prob- 
lem presented by the present case, because in the Mar- 
steller case there was no lack of evidence as to the par- 
ticular act of the barber which was alleged to have caused 
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the injury, and an expert testified that the use of this 
particular type of clipper would not cause a cut if prop- 
erly used. Further the plaintiff in the Marsteller case 
testified that she felt a sharp blow on the neck when 
the clippers were applied, which by common knowledge 
does not happen in a normal course of having a clipper 
applied to one’s neck. 
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CONCLUSION 


The present case really resolves itself down to the fact 
that the plaintiff’s experts failed to offer any testimony 
as to any particular act of the defendant which negligent- 
ly caused any injury to the plaintiff, and, in fact, testi- 
fied that there are no standard methods of giving a sham- 
poo, and that a beauty operator considers a shampoo 
properly given if soap and water are not permitted to 
enter the ears. When no evidence had been adduced as 
to any other liquid other than soap and water entering 
the ear, the court below ruled that no expert testimony 
would be needed in any event, because the fact that soap 
and water enters a person’s ear in the course of a sham- 
poo is common knowledge, and often times is the result 
of no negligence whatsoever. The plaintiff therefore had 
presented proof that an undesirable event had occurred 
in the course of giving a shampoo, but had presented no 
basis on which this undesirable event could be said to 
have been the result of the negligence of the defendant 
or the defendant’s operator. The court below, bearing 
in mind the rule in the Shewmaker case, was constrained 
to direct a verdict when the plaintiff failed in her at- 
tempt to show that any act of the defendant negligently 
caused an injury to the plaintiff. 
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